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FOREWORD 


This publication, prepared in accordance with the provisions of 
Sections 113-3 and 113-8, General Statutes of North Carolina, comprises 
four sections: (1) water laws ‘of North Carolina and comments thereon by 
interested persons, (2) water laws of other States and action in progress 
toward future legislation, (3) Federal laws pertaining to water resources, 
and (4) considerations affecting future water legislation. Its princi- 
pal function is to assist the Board of Water Commissioners of the State 
of North Carolina in accomplishing the objectives of the act which 
created the Board. It is hoped that the material contained herein will 
be of interest and some help to others concerned with the conservation, 
development, and utilization of water resources. 


No authorship exists or is claimed in the production of this 
publication, which consists entirely of an assembly of material from 
many sources, to whom grateful appreciation is hereby expressed. 

Great care has been taken to give herein due credit to these sources. 
Wherever material from "The Movement for New Water Rights Laws in the 
Tennessee Valley States" occurs, joint authorship by Rebert H. Marquis, 
Richard M. Freeman, and Milton S. Heath, Jr., should have been indi- 
cated herein. 


Subsequent to preparation of this publication for reproduction, 
it was noted that the North Carolina law pertaining to sanitary districts 
had been omitted. This law is contained in Sections 130-33 to 130-57.1, 
General Statutes of North Carolina, as amended. Sanitary districts, 
organized under the provisions of this law, have, among others, the fol- 
lowing powers: 


ae Under the supervision of the State Board of Health, to acquire, 
construct, maintain, and operate a sewerage system, sewage disposal or 
treatment plant, water supply system, water purification or treatment 
plant, or such other utilities as may be necessary for the preservation 
and promotion of the public health and sanitary welfare within the district. 


b. To issue certificates of indebtedness against the district. 
c. To issue bonds of the district. 


d. To cause taxes to be levied and collected upon all the taxable 
property within the district ... 


e. To acquire, either by purchase, condemnation, or otherwise, and 
hold real and personal property, easements, rights-of-way, and 
water rights within and/or without the corporate limits of the 
district .. « 


f. To negotiate and enter into agreement with the owners of ex- 
isting water supplies, sewerage systems, or other such utilities 
as may be necessary to carry into effect the intent of the law... 


g. To contract with any person, firm, corporation, city, town, vil- 
lage, or political subdivision of the state, both within and/or 
without the corporate limits of the district, to supply raw and/ 
or filtered water to said person (under certain conditions)... 
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SECTION I 


WATER LAWS OF NORTH CAROLINA AND COMMENTS THEREON 


(Note: Numbers preceding paragraphs indicate chapters and sections of North 
Carolina statutes. For example, 113-8 indicates Section 8 of Chapter 113, 
General Statutes of North Carolina.) 


Electric, Telegraph, and Power Companies 


56-5. Grant of eminent domain. - Any person, firm, or co-partnership 
operating electric power lines for lights or power, or authorized by law to es- 
tablish such lines, or any duly incorporated company possessing the power to 
construct telegraph or telephone lines, lines for the conveying of electric power 
or for lights, either or all, shall be entitled, upon making just compensation 
therefor, to the right of way over the lands, privileges, and easements of other 
persons and corporations, and to the right to erect poles and towers, to estab- 
lish offices, and to take such lands as may be necessary for the establishment 
of their reservoirs, ponds, dams, works, railroads, or sidetracks, or powerhouses, 
with the right to divert water from such ponds or reservoirs and conduct the same 
by flume, ditch, conduit, waterway, or pipeline, or in any other manner, to the 
point of use for generation of power at its said power-houses, returning said 
water to its proper channel after being so used. 


Railroad Corporations 


60-37. Powers with respect to intersection with highways and waterways.- 
Every railroad corporation shall have power to construct its road across, along, 
or upon any stream of water, water-course, street, highway, plankroad, turnpike, . 
vailroad, or canal which the route of its road shall intersect or touch; but the 
company shall restore the stream or water-course, street, highway, plankroad, or 
turnpike road, thus intersected or touched, to its former state or such state as 
not unnecessarily to have impaired its usefulness. 


Public Utilities Commission (62-1 to 148, incl.) 


It shall be the duty of the Commission to make to the governor annual 
reports of its transactions, and recommend from time to time such legislation 
as it may deem advisable under the provisions of Chapter 62 of the General 
Statutes. 


The commission shall have general power and control over the public util- 
ities and public-service corporations of the State and such supervision as may 
be necessary to carry into full force and effect the laws regulating the companies, 
corporations, partnerships, and individuals hereinafter referred to, and to fix 
ana regulate the rates charged the public for service, and to require such effi- 
cient service to be given as may be reasonably necessary. 


The commission has power to make any necessary and proper rules, orders, 
and regulations for the safety, comfort and convenience of passengers, shippers, 
or patrons of any public-service corporation, and to require the observance of 
and to enforce the same by the company and its employees. 


The commission shall have general supervision over the rates charged and 
the service given by, among others, all water power and hydroelectric companies 
or corporations now doing business in this state or which may hereafter engage 
in doing business in this state. 


ein 


The commission may require the location, establishment, maintenance, and — 
operation of water gauging stations, and the commission and the North Carolina 
Department of Conservation and Development may cooperate with each other as to 
such locations, construction, and reports, and upon the results of operation. 


Condemnation for Mill by Owner of One Bank of Stream 


73-56 Special proceedings; parties; summons. ~— Any person wishing to 
build a water mill, who has land on only one side of a stream, shall issue a 
summons , returnable to the superior court of the county in which the land sought 
to be condemned, or some part of it, lies, against the persons in possession and ~ 
the owners of the land on the opposite side of the stream, and against such others 
as have an interest in the controversy, and the procedure shall be as is provided 
in other special proceedings, except so far as the same may be modified by this 
chapter. 


73-6, Commissioners to be appointed. - If no just cause is shown against 
the building of such mill, the court shall appoint three freeholders, one of 
whom shall be chosen by the plaintiff, another by the defendants, and the third ~ 
by the court, or, if the plaintiff or defendants refuse, or fail, or unreasonably 
delay, to name a commissioner, the court shall name one in lieu of such delinquent 
party. These commissioners may be changed from time to time by permission of the 
court for just cause shown. 


73-7. Meeting to be appointed and commissioners notified; witnesses 
examined. - The third commissioner shall cause the others to be notified of the 
time and place of meeting, and shall preside at their meetings. They may, if . 
necessary, summon and examine witnesses, who shall be sworn by the presiding com— 
missioner, | 

| 
. 


73-8. Oath and duty of the commissioners. —- The commissioners shall be 
sworn by some officer qualified to administer an oath to act impartially between 
the parties, and to perform the duties herein imposed on them honestly and to the 
best of their ability, They shall view the premises where the mill is proposed 
to be built, and shall lay off and value a portion of the land of the plaintiff, 
not to exceed one acre in area, and an equal area of land of the defendants 
opposite thereto, and report their proceedings to the court within a reasonable 
time, not exceeding sixty days. 


73-9. Contents of commissioners' report. - The report of the commission-— 
ers shall set forth: 

1. The location, quantities, and value of the several areas laid off by 
then. 

2. Whether either of them includes houses, gardens, orchards, or other 
immediate conveniences, 

3. Whether the proposed mill will overflow another mill or create a 
nuisance in the neighborhood. 

4g Any other matter upon which they have been directed by a court to 
report, or which they may think necessary to the doing of fwll 
justice, between the parties. 


73-10. When building not to be allowed. - If the area laid off on the 
land of either party take away houses, gardens, orchards, or other immediate 
conveniences, or if the mill proposed will overflow another mill, or will create 
a nuisance in the neighborhood, the court shall not allow the proposed mill to 
be built. 


73-11, Power of court on return of report. - If the report is in favor 
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of building the proposed mill, and is confirmed, then the court may, in its dis- 
cretion, allow either the plaintiff or defendant to erect such mill at the 

place proposed, and shall order the costs, and the value of the opposite area, 
to be paid by the party to whom such leave is granted; and, upon such payment, 
the party to whom such leave is granted shall be vested with title in fee to 

the opposite area. Such payment may be made into court for the use of the 

_ parties entitled thereto. | 


73-12. Time for beginning and building mill; to be kept up. - The 
person to whom leave is granted shall, within one year, begin to build such 
water mill, and shall finish the same within three years; and thereafter keep 
it up for the use and ease of its customers, or such as shall be customers to it; 
otherwise, the said land shall return to the person from whom it was taken, or 
to such other person as shall have his right, unless the time for finishing the 
mill, for reasons approved by the court, be enlarged. 


Condemnation for Races, Waterways, etc., by Owner of Mill or Millsite 


73-14. Special proceedings; summons. - Any person who has land on one or 
both sides of a stream and wishes to build a water mill, or has a water mill al- 
ready built and may find it necessary for the operation of said mill or the 
building of the said mill to convey water either to or from his mill by ditch, 
waterway, drain, millrace, or tailrace, or in any other manner, over the lands of 
any other person, or erect a dam to pond said water over the lands of any other 
person, or raise any dam already built, may make application by petition in 
writing to the clerk of the superior court of the county in which the said lands 
to be affected, or a greater part thereof, are situated, for the right to so 
convey the said water or pond the same by the erection of a dam or the raising 
of any dam already built; and the procedure shall be the same as in other 
special proceedings. 


73-15. Contents of petition - The petition shall specify the lands to 
be affected, the name of the owner of said lands, and the character of the ditch, 
race, waterway or drain or pond intended to be made, and said owner or owners :. 
shall be made parties defendant. 


73-16. Commissioners to be appointed.- Upon the hearing of the petition, 
if the prayer thereof be granted, the clerk shall appoint three disinterested 
persons, qualified as jurors and not connected either by blood or marriage with 
the parties, appraisers to assess the damage, if any, that will accrue to the 
said lands by the contemplated work, and shall issue a notice to them to appear 
upon the premises on a day specified, not to exceed ten days from the date of 
said notice. 


73-17. Oath and duty of commissioners. - The appraisers, having met, 
shall take an oath before some officer, qualified to administer oaths, to faith-— 
fully perform their duty and to do impartial justice in the case, and shall then 
examine all the lands in any way to be affected by the said work and assess the 
damage thereto and make report thereof under their hands and seals to the clerk 
from whom the notice issued, who shall have power to confirm the same. 


73-18. Assessment of damages. - In determining the compensation to be 
paid to the owners of the said lands and assessing the damages thereto by 
reason of the erection of such waterway, ditch, drain, or dam, they shall make 
an allowance or deduction on account of any benefits which the parties in interest 
may derive from the construction or erection of such waterway, ditch, drain, or 
dam, and shall ascertain the damages, as near as may be, to the extent it may 
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damage each acre of land so appropriated or occupied by the said mili-owner. 
The damages assessed shall include all damages that the owners shall thereafter 
suffer or be entitled to by reason of the construction of the seid waterways, 
races, ditches, or dams. 


Mines and Quarries 


7i-25. Water and drainsre rights obtained. - Any person or body cor- 
porate engaged or about to engaze in mining, who may find it necessary for 
the iurtherance of his operations to convey water either to or from his mine 
or mines over the lands of any other person or persons, may make application 
by petition in writing to the clerk of the superior court of the county in which 
the lands to be affected or the greater part are situated, for the right so to 
convey such water. The owner of the lands to be affected shall be made a party 
defendant, and the proceeding shal] be conducted as other special proceedings. 


(Note: The proceeding is similar to that for condemnation for mill by 
owner of one bank of stream.) 


Opening and Clearing Streams (77-1 to 11, incl.) 


Where any inland river or stream runs through the county, or is in line 
of their county, the boards of commissioners of the several counties may appoint 
commissioners to view such river or svuream, and make out a scale of the expense 
of labor with which the opening and clearing thereof will be attended; and if 
the same is deemed within the ability of the county, and to be expedient, they 
(the boards of commissioners of the several counties) may appoint and authorize 
the commissioners (appointed to view such river or stream) to proceed in the 
most expeditious manner in opening and clearing the same. 


The board of county commissione:s may appoint commissioners to lay off 
the rivers and creeks in their county. In laying off the stream, they shall 
allow three-forths for the owners of the streams for erecting slopes, dems, and 
stands, and one-fourth part, including the deepest part, they shall leave open 


for the passage of fish, marking and designating the same in the best manner 
they can. If mills are built’ across such streams, and slopes may be necessary, 
the commissioners shall lay off such slopes, and determine the length of time 
they shall be kept open. Such commissioners shall return to their respective 
boards of county commissioners a plan of such slopes, dams, and other parts of 
streams viewed and surveyed. 


The commissioners appointed by the board of county commissioners to lay 


off the rivers and creeks shall have power to lay off gates, with slopes attached 


eto, upon any miildam built across such stream, of such dimensions and con- 
struction as shall be sufficient for the convenient passing of floating logs 

and other timber, in cases where it may be deemed necessary by the said board 

of county commissioners. They shall return to the board of county commissioners 
appointing them a plan of such gates, slopes, and dams in writing. 


Upon the confirmation of the report made by the commissioners, and 
notice thereof given to the owner or keeper of said mill, it shall be his duty 
forthwith to construct, and thereafter to keep and maintain, at his expense, 
such gate and slope, for the use of persons floating logs and other timber as 
aforesaid, so long as such dam shall be kept up, or wntil otherwise ordered by 
the board of county commissioners. 


the commissioners appointed as aforesaid, at any time that they deem 
such gate and slope no longer necessary, may report the fact to their respective 
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boards of county commissioners, and said boards of county commissioners may order 
the same to be discontinued. 


If any owner or keeper of a mill, whose dam is across any stream, shall 
fail to build a gate and slope therein, or thereafter to keep the same as re- 
quired by commissioners to lay off rivers and creeks, he shall be guilty of a 
IMisdemeanor. 


The board of county commissioners may establish public landings on any 
navigable stream or watercourse in the county upon petition in writing. The 
board is authorized to enter upon any land and locate a public landing after 
service of notice upon the landowner that a landing is to be established. If 
the board and landowner cannot agree upon the damages, if any, the board shall, 
on the expiration of sixty days from the completion of the landing, cause to be 
summoned three disinterested freeholders of the county, who shall go upon the 
land and assess the damages and benefits according to the general law. No suit 
shall be instituted by a landowner for damages for the location of the landing 
earlier than sixty days, nor later than six months, after the completion of the 
landing. 


Obstructions in Streams (77-12 and 13) 


If any person shall obstruct the free passage of boats along any river 
or creek by felling trees, or by any other means whatever, he shall be guilty 
of a misdemeanor. 


If any person shall wilfully fell any tree, or wilfully put any ob- 
struction, except for the purpose of utilizing water.as a motive power, in any 
branch, creek, or other natural passage for water, whereby the natural flow of 
water through such passage is lessened or retarded, and whereby the navigation 
of such stream by any raft or flat may be impeded, delayed, or prevented, the 
person so offending shall be guilty of a misdemeanor. Nothing in this section 
shall prevent the erection of fishdams or. hedges which do not extend across 
more than two-thirds of the width of any stream where erected. 


Acquisition of Lands for River and Harbor Improvement (104-6 and 11) 


The consent of the legislature of the state is hereby given to the acqui- 
Sition by the United States of any tracts, pieces, or parcels of land within the 
limits of the state, by purchase or condemnation, for use as sites for locks and 
dams, or for any other purpose in connection with the improvement of rivers and 
harbors within and on the borders of the state. The consent hereby given is in 
accordance with the seventeenth clause of the eighth section of the first arti- 
cle of the constitution of the United States, and with the acts of congress in 
such cases made and provided; and this state retains concurrent jurisdiction with 
the United States over any lands acquired and held in pursuance of the provisions 
of this section, so far as that all civil and criminal process issued under au- 
thority of any law of this state may be executed in any part of the premises so 
acquired, or the buildings or structures thereon erected. 


Hereafter, whenever any waterway improvement in North Carolina by the 
use of federal funds is provided for upon condition that the state or locality 
shall furnish rights-of-way or permits for the dumping of dredged material, or 
furnish or do any other thing in connection with the proposed waterway improve- 
ment, the Utilities Commission is authorized and empowered to represent the 
State or locality in securing the rights-of-way, permits for the dumping or 
dredged material, or other things required in connection with such waterway — 
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improvement. In prosecuting such undertaking, the Utilities Commission may foll 
the same procedure provided for the acquisition of rights-of-way for the intra- 
coastal waterway from the Cape Fear River to the South Carolina line. The Util- 
ities Commission is not hereby authorized to enter into obligation or contract 
for the payment of any money or proceeds through condemnation or otherwise with- 
out the express approval of the governor end council of state, 


Department of Conservation end Development 


(113-3) It shall be the duty of the department, by investigation, recom 
mendation and publication, to aid in promoting a more profitebie use of lands, 
forests and waters, and to collect and classify the facts derived from such in~ 
vestigations and from other agencies of the State as a source of information 
easily accessible to the citizens of the State and to the public generally. 


(Note; In the collection and classification of the facts derived from 
investigations of waters as a source of information, the State Geologist and the 
Chief Engineer, Division of Water Resources, Inlets and Coastal Waterways, De- 
partment of Conservation and Development, have responsibilities pertaining to 


ground weters and surface waters, respectively.) 


112-8) The Board of Conservation and Development shall have control of 
the work of the Department. It shall make investigations of the natural, industr: 
al and commercial resources of the state, and take such measures as it may deem 
best suited to promote the conservation and development of such resources. It 
shall heve the care of State forests and parks, and other recreational areas now 
owned or to be acquired by the State, including White Lake, Black Lake, Waccemaw 
Lake, and any other lake in Bladen, Columbus, cr Cumberland Counties, containing 
five hunaured acres or more. It shall make investigations of water supplies and 
water powers, with recommendations and plans for promoting their more profitable 
use, and take such measures as it may consider necessary to promote their develop. 
ucnt. The Poard may take such measures as it may deem advisable to obtain and 
make public a more complete knowledge of the Stats and its resources, and it is 
authorizea to cooperate with other departments and agencies of the State in ob-— 
taining and making public such information. It shal] be the duty of the Board to 
arrange and classify the facts from the investigations made, so as to provide a 
general source of information in regard to the State, its advantages and resource: 


(113-8.1) Any person, firm, or corporation utilizing waters of North 
Carolina taken from the streams, rivers, creeks, or lakes of the State in such 
en amount as to substantially reduce the volume or flow thereof for the purpose 
of irrigation shall, before utilizing this resource in this manner, make appli- 
cation to the Director of the Department of Conservation and Development for a 
permit for such use. Such person, firm, or corporation shal] file with the De- 


partment of Conservation and Development a proposed irrigation plan and survey. 
The Director of Conservation and Development is hereby authorized to investigate 
such a plan as to safety and public interest and to approve plans and specifi- 
cations and issue permits. 


\133-1€) The Board is authorized and directed to cooperate with the 
Federal Yovucr Commission in carrying out the rules end regulations promulgated by 
that commission; and to act in behalf of the State in carrying out any regulation 
that may be passed relating to water-powers in this State other than those re- 
lated to making and regulating rates. 


(Note: The Board has not co-operated and acted as set forth in the pre- 
ceding section because all of the power generated at Federal dams in North 
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Carolina is administered by the Tennessee Valley Authority, there being no Federal 
dams in the State east of the Blue Ridge Mountains.) 


(113-17) The Department of Conservation and Development is delegated as 
the State agency to represent North Carolina in any agreements, negotiations, or 
conferences with authorized agencies of adjoining or other States, or agencies « 
of the Federal Government, relating to the joint administration or control over 
the surface or underground waters passing from one State to another; Provided, 
that in all matters relating to pollution of said waters, the Department and the 
State Board of Health, acting jointly, are hereby designated as the official 
agency under the provisions of this section, 


(113-18) Al] sums payable to the State of North Carolina by the Treasurer 
of the United States of America under the provisions of section 17 and other 
sections of the Federal Water Fower Act shall be paid to the account of the State 
Department of Conservation and Development in prosecuting investigations for the 
utilization and development of the water resources of the State. 


(113-19) The Board is authorized to cooperate with the North Carolina 
Utilities Commission in investigating the water-powers in the State, and to 
furnish the Utilities Commission such information as is possible regarding the 
location of the water-power sites, developed water-—powers, and such other infor- 
matior as may be desired in regard to water-—power in the State. The Board shall 
also cooperate as far as possible with the Department of Labor, the State De- 
partment of Agriculture, and other departments and institutions of the State in 
collecting information in regard to the resources of the State and in preparing 
the same for publication in such manner as may best advance the welfare and im- 
provement of the State, 


(113-20) The Board is authorized to co-operate with the counties of the 
State in any surveys to ascertain the natural resources of the county and with | 
the governing bodies of cities and towns, with boards of trade and other like 
Civic organizations, in examining and locating water supplies and in advising 
and recommending plans for other municipal improvements and enterprises. Such 
cooperation is to be conducted upon such terms as the Board may direct. 


(113-21) Cooperation of counties with State in making water resource 
survey. The board of county commissioners of any county of North Carolina is 
authorized and empowered, in their discretion, to cooperate with the Department 
of Conservation and Development or other association, organizations, or corpo- 
ration: in making surveys of any of the natural resources of their county, and 
to appropriate and pay out of the funds under their control such proportional. - 
part of the cost of such survey as they may deem proper and just. 


(113-27) The Department is designated as the official State agency to 
investigate and cause investigations to be made of the coasts, ports and water- 
ways of North Carolina and to cooperate with agencies of the Federal and State 
Governments and other political sub-divisions in making such investigations. 


(113-170) Explosives, drugs, and poisons prohibited. - It shall be un- 
lawful.to place in any waters of this state any dynamite, giant or electric 
powder, or any explosive substance whatever, or any drug or poisoned bait, for 
the purpose of taking, killing, or injuring fish. 


(113-172) Discharge of deleterious matter into waters prohibited. - 
It shall be unlawful to discharge or to cause or permit to be discharged any 
deleterious or poisonous substance or substances inimical to the fishes inhab- 
iting the said waters. . 


i 


(113-244) Poisoning streams. - If any person shall put any poisoning su 
stance for the purpose of catching, killing, or driving off any fish in any of th 
waters of a creek or river, he shall be guilty of a misdeameanor. 


(113-251) Obstructing passage of fish in streams, - If any person shall 
set a net of any description across the main channel of any river or creek, or 
shall erect, so as to extend more than three-fourths of the distance across any 
such river or creek, any stand, dam, weir, or hedge, in any part of any creek 
that may be left open for the passage of fish, or who, having erected any dam 
where the same was allowed, and shall not make or keep open such slope or fish- 
way as hay be required by law to be kept open for the free passage of fish, bd 
shall be guilty of a misdemeanor. 


(113-252) Dams for mills and factories regulated; sluiceways. - No perso 
shall place or allow any dam for mill or factory purposes in the Chowan River 
between Holliday's Island and the Virginia line and in other streams indicated in 
the section between the limits specified wmless the owner thereof shall construct 
thereon at his own expense a sluiceway for the free passage of fish, of a width 
not less than three feet nor more than ten feet. 


State Board of Health 


(130-109) Board of Health to control and examine waters. - The State 
Foard of Health shall have the general oversight and care of all inland waters 
and shall, from time to time, cause examinations of said waters and their sources 
and surroundings to be made for the purpose of ascertaining whether the same are 
adapted for use as water supplies for drinking and other domestic purposes, or 
are in a condition likely to impair the interests of the public or of persons 
lawfully using the same, or to imperil the public health. The Board shall make 
such reasonable rules and regulations as in its judgment may be necessary to 
prevent contamination and to secure other purifications as may be required to 
safesuard the public health, 


(130-110) Systems of water supply and sewage; plans submitted; penalties. 
The State Board of Health shall from time to time consult with and advise the 
boards of all State institutions, the authorities of cities and towns, corporatio 
or firms already having or intending to introduce systems of water supply, drainag 
or sewerage, as to the most appropriate source of supply, the best practical metho 
of assuring the purity thereof, or of disposing of their drainage or sewage, havi 
regard to the prospective needs and interests of other cities, towns, corporations 
or firms which may be affected thereby. All such boards of directors, authorities 
corporations, and firms are hereby required to give notice to said board of their 
intentions in the premises and to submit for its advice outlines of their pro- 
posed clans or schemes in relation to water supplies and disposal of sewage, and 
no contract shall be entered into by any State institution or town for the intro- 
duction of a system of water supply or sewage disposal until said advice shall 
have been received, considered, and approved by the said board. Every municipal 
or private corporation, company or individual supplying or authorized to supply 
water for drinking or other domestic purposes to the public shall file with the 
Secretary of the State Board of Health, within ninety days after the receipt of 
notice from said secretary, certified ane and surveys, in duplicate, pertaining 
to the source from which the water is derived, the possible source of infections 
thereon, and the means in use for the purification thereof, in accordance with 
the directions to be furnished by the said secretary. 


(130-111) Condemnation of lands for water supply. - All municipalities 
operating water systems, and all water companies operating under charter from the 
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State or licenseé from municipalities, which may maintain public water supplies, 
may acquire by condemnation such lands and rights in lands and water as are 
necessary for the successful operation and protection of their plants. 


(130-113) Inspection of watersheds. - The municipality or water company 
shall have quarterly sanitary inspection made of the entire watershed of any 
waterworks that derives its water from a surface supply, except in those cases 
where the supply is taken from large creeks or rivers that have a minimum daily 
flow of ten million gallons, in which case the inspection shall apply to the 
fifteen miles of watershed above the waterworks intake. Full report in dupli- 
cate of all such inspections shall be made promptly by the sanitary inspector 
to the Secretary of the State Board of Health. The authorities of any town or 
city that makes use of a public surface water supply, or the officers of a 
public surface water supply company may make such additional inspections as such 
officials may deem necessary. 


(130-117) Discharge of sewage into water supply prohibited. - No person, 
firm, corporation, or municipelity shall flow or discharge sewage above the in- 
take into any drain, brook, creek, or river from which a public drinking-water 
supply is taken, unless the same shall have been passed through some well-known 
system of sewage purification approved by the State Board of Health; and the 
continued flow and discharge of such sewage may be enjoined upon application of 
any person. 


(130-118) Cemeteries on watersheds forbidden. - No burying ground or 
cemetery shall be established on the watershed of any public water supply nearer 
than 500 years of the source of supply, nor in violation of the rules and regu- 
lations of the State Board of Health. 


(130-119) Water supply of communities without sewerage systems. — All 
schools, hamlets, villages, towns, or industrial settlements, which are now lo- 
cated or may hereafter be located on the shed of any public water supply not 
provided with a sewerage system shall provide and maintain a reasonable system 
approved by the State Board of Health for collecting and disposing of all accumu- 
lations of human excrement within their respective jurisdiction or control. 


State Ports Authority (143-216 to 228, incl.) 


(216) The North Carolina State Ports Authority is hereby created, con- 

sisting of and governed by a board of nine members. (The law, enacted in 1949, 
stated that the Director of the Department of Conservation and Development shall 

be ex officio a member of the said board. Such membership was eliminated by a 
' subsequent amendment.) The Governor shall appoint the members of the Board. 
The membership thereof shall be selected from the State at large, so as to fairly 
represent each section of the State and all of the business, agricultural and 
industrial interests of the State. 


(217) Through the Authority, the State may engage in promoting, develop- 
ing, constructing, equipping, maintaining, and operating the harbors and seaports 
within the State, or within the jurisdiction of the State, and works of improve— 
ment incidental thereto, including the acquisition or construction, maintenance, 
and operation at such seaports or harbors of watercraft, terminal railroads, fa- 
cilities, highways, and bridges thereon essential for the operation thereof. The 
Authority is created as an instrumentality of the State for the accomplishment 
of the following general purposes (and other purposes specified): 


To develop and improve the harbors or seaports at Wilmington, Morehead 
Oe and a te and such reek PAPER as Per, may deem necessary for the 
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more expeditious and efficient handling of water-borne commerce from and to any 
part of the State and other states and foreign countries. 


To acquire, construct, maintain, develop, and improve the port facilities 
at said ports and to improve such portions of the waters thereat as are within 
the jurisdiction of the Federai Government, 


To co-operate with the United States of America and any agency, depart— 
ment, corporation, or instrumentality thereof in the maintenance, development, 
and use of said harbors and seaports in connection with and in furtherance of the 


war operations and needs ‘of United States. 

To do and perform any act or function which may tend to, or be useful to— 
ward, the development end improvement of the said harbors and seaports of the 
State of North Carolina, and to increase the movemehtiof. waterborne commerce, 
foreign and domestic, through said harbors and seaports. 


(218) The powers of the Authority include (a) making contracts and 
preements with other port Suerte (b) renting, leasing, buying, owning, 
equiring, encumbering, and disposing of property, (c) acquiring, constructing, 
maintaining, equipping, and operating necessary facilities, (d) applying for and 
accepting loans and grants of money from any Federal agency, the State, or any 
political subdivision thereof, and (e) doing any and all other acts and things 
in this article required to be cones 


na 
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(219) The Authority is authorized at one time or from time to time to ; 

issve negotiable revenue bonds. 

‘ 

(220) The Authority shall have the right and power to acquire, by pur- ) 

chasé, negotiation, or condemnation, rights of way and property necessary for the 

construction of facilities. | 

. | 

7 

(221) The Authority may exchange any property or properties usable in | 
carrying out its powers, and may remove from ilands needed for its purposes, and 

reconstruct on other locations, structures, upon payment of just compensation, ) 

if such removal and reconstruction is necessary or expedient in order to carry 

sut any of its plans for port development, | 


Wildlife Resources Commission (143-237 to 254) 


(239) The function, purpose, and duty of the Commission shall be to man— 
uge, restore, develop, cultivate, Shad protect, and regulate the wildlife 
resources of the State of North Carolina, and to administer the laws relating 
bo game, game and fresh-water fishes, and other wildlife exclusive of commercial 
figheries (administered by the Department of Conservation and Development), 
enacted by the General Assembly to the end that there may be provided a sound, 
constructive, comprehensive, continuing, and economical game, game fish, and 
wildlife program directed by qualified, competent, and representative citizens, 
who shall have knowledge of or training in the protection, restoration, proper 
use, and management of wildlife resources. 


(240) There is hereby created a Commission to be known as the North 
Carolina Wildlife Resources Commission. The Commission shall consist of nine 
citizens of North Carolina, who shall be competent and qualified as herein pro- 
vided, and shall be appointed by the Governor. Each member of the Commission 
shall be an experienced hunter, fisherman, farmer, or biologist, who shall be 
generally informed on wildlife conservation and recreation problems. 
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(246) The Commission shall select and appoint a competent person, quali- 
fied as herein set forth, as Executive Director of the Commission. The Director 
shall have training in conservation, protection, and management of wildlife 
resources, shall be charged with the supervision of all activities wer the juris- 
diction of the Commission, and shall serve as the chief administrative officer 
thereof. His term of office shall be at the pleasure of the Commission. 


(247) All duties, powers, jurisdiction, and responsibilities, now vested 
by statute in and heretofore exercised by the Department of Conservation and 
Development, the Board of Conservation and Development, the Director of Conser- 
vation and Development, or any predecessor organization, board, commission, com 
missioner, or official, relating or pertaining to the wildlife resources of North 
Carolina, exclusive of commercial fish and fisheries, are hereby transferred to 
and vested by law in the Wildlife Resources Commission. No provision of this 
article shall be construed as transferring to or conferring upon the Commission 
jurisdiction over the administration of laws regulating the pollution of streams 
or public waters in North Carolina (presently performed by the State Stream Sani- 
tation Committee). 


(253) Im the event of any question arising between the Department of 
Conservation and Development and the Wildlife kesources Commission as to any 
duty or responsibility imposed upon either of said bodies by law, or in case 
of any conflicting rules or regulations or administrative practices, adopted 
by said bodies, such questions or matter shall be determined by the Governor 
and his determination shall be binding on each of said bodies. 


(254) All rules and regulations now in force with respect to wildlife 
resources as herein defined, promulgated by the Department of Conservation and 
Development, shall continue in full force and effect until altered, modified, or 
rescinded by the Wildlife Resources Commission, or repealed or modified by law. 


_Jdohn H. Kerr Reservoir Development Commission (143-284 to 290 incl.) 


(284) The Commission shall consist of ten members to be appointed by 
the Governor. One member of said commission shall be a resident of Vance County, 
one member shall be a resident of Granville County, one member shall. be a resi- 
dent of Warren County, four members shall be appointed from the eastern section 
of North Carolina as members at large, and one member each shall be appointed 
from the memberships of the Wildlife Resources Commission, the Board of Conser- 
vation and Development, and the North Carolina Recreation Commission. The last 
three members indicated above shall serve as ex officio members of the Commission. 


(286) The Commission shall endeavor to promote the development of the 
John H. Kerr area situated in northeastern North Carolina, and it shall be the 
duty of the Commission to study the development of this area and to recommend, 
to the Department of Conservation and Development, the Wildlife Resources Com- 
mission, and the North Carolina Recreation Commission, policies that will pro- 
mote the development of this area to the fullest extent possible for the benefit 
and enjoyment of the citizens of North Carolina and of the Nation. It shall 
confer with the various departments, agencies, commissions, and officials of the 
Federal Government and the governments of the adjoining states in connection 
with the development of this John H. Kerr area. It shall also advise and confer 
with any other state officials or agencies or departments in the State of North 
Carolina that may be directly or indirectly concerned in the development of the 
resources of this area, but it shall not in any manner take over or supplant any 
agencies in their work in this area except so far as is expressly provided for in 
this article. It shall also advise and confer with various interested individuals, 


aie 


organizations, or agencies that are interested in developing this 
use its facilities and efforts in formulating, developing, and carr} 
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all programs for the development of the area 
power and authority to confer with army 
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that part of the area lying in the State of Virginia for the purpose of working 


out uniform practices and plans affecting the entire area in both 
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(286-1) The Board of Conservation and Development is hereby authorized 
to enter into lease agreements with the proper agencies of the Federal Govern- 
ment covering the marginal land of the John H. Kerr Reservoir or so much there— 
of as may be necessary or desirable in order to develop said area for park pur- 
poses and to carry on a program of conservation, forestry development, and wild-~- 
life conservation. The area so obtained shall be known as the Nutbush Conser- 


i 


vation Area. The Board of Conservation and Development is further authorized 


on terms as may be authorized in the original lease agreement. All proceeds 
obtained from any sublease agreement shall be used exclusively for the further 


development of the Nutbush Conservation Area. 


(287) The Commission shall make a biennial report to the Governor 


ly. It shall also file any such suggestions or recommendations as it deems 
proper with the Department of Conservation and Development, the Wildlife Ree:.:: «: 
sources Commission, and the North Carolina Recreation Commission in respect to 
such matters as might be of interest to or affect such Department or Commission. 


(289) The boards of county commissioners of the counties of Granville, 
Vance, and Warren, and the municipalities within these counties, are authorized 


and empowered in their discretion to make annual contributions to the Commission 
or the purpose of defraying the necessary expenses of operation, and the Com 
iission is authorized and empowered to accept grants or donations from any 


interested citizens or from any state or federal agency. 


(290) The Wildlife Resources Commission, the Department of Conservation 
1d Development, and the North Carolina hecreation Commission are authorized 
empowered to include, in their budgets, requests for funds to aid and support. 


a 
the work of the John H. Kerr Reservoir Development Commission. 


Powers of Boards of Coumty Commissioners (153-9 to 22, incl.) 


(153-9) The boards of commissioners of the several counties shall have 


power - - 
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* 


(148) To appoint a commissioner to open and clear the rivers and creeks, 


forms a county line or part thereof, 


(19) To grant, subject to the approval of the War Department (presently 


in the manner prescribed by law, within the county or where such river or creek 


Department of the Army), to any person, firm, or corporation owning or occupying 
lands on both sides of any navigable stream or creek lying wholly within the 
limits of the county, the right to construct and maintain a bridge across the 


Said navigable water between the lands owned or occupied by them, upon such terms 


end conditions and for such time as the said board shall deem advisable and 


proper. Before any order allowing the construction of the same shall be made, it 


shell be made to appear to the board that four weeks notice of the application 


for such right has been given by posting a notice at the courthouse door and four 


other public places in the county, and also (if there be a newspaper published 
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covering its work up to January lst preceding each session of the General Assemb- 


; 
| 
: 


| 
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in the county) by publishing once a week for four consecutive weeks in some news-— 
paper in the county. Any party aggrieved may appeal from the order of the com- 
missioners to the superior court of the county in term time. 


% % * * % * % 


(22) To establish such public landings and places of inspection as the 
board may think proper; and to appoint such inspectors in any town or city as 
may be authorized by law. | 


Drainage Districts (156-54 to 134, incl.) 


(54) The clerk of the superior court of any county in North Carolina 
shall have the power and authority to establish drainage districts either wholly 
or partially located in his county, which shall constitute a political subdi- 
vision of the State, and to locate and establish levees, drains, or canals, and 
cause to be constructed, straightened, widened, or deepened, any ditch, drain 
or watercourse, and to build levees or embankments and erect tidal gates and 
pumping plants for the purpose of draining and reclaiming wet, swamp, or over- 
flowed land. The drainage districts shall have authority to provide by law to 
levy taxes and assessments for the construction and maintenance of said public 
works. 


(56) <A petition, signed by a majority of the resident landowners in a 
proposed drainage district or by the owners of three-fifths of all the land 
which will be affected or assessed for the expense of the proposed improvements, 
may be filed in the office of the superior court of any county in which a part 
of the lands is located, setting forth that any specific body or district of 
land in the county and adjoining counties, described in such a way as to give 
an intelligent idea as to the location of such land, is subject to overflow or - 
too wet for cultivation, and that the public benefit or utility or the public 
health, convenience, and welfare will.be promoted by draining, ditching, or 
leveeing the same or by changing or improving the natural watercourses, and 
setting forth therein, as far as practicable, the starting point, route, and 
terminus, and lateral branches, if necessary, of the proposed improvement. The 
petition will also show whether or not the proposed drainage is for the recla- 
mation of lands not then fit for cultivation or for the improvement of land al- 
ready under cultivation. It shall also state that, if a reclamation district is 
proposed to be established, such lands so mols icd will be of such value as to 
justify the reclamation. 


(57) Upon filing with the petition a bond for the amount of fifty dollars 
per mile for each mile of the ditch or proposed improvement, signed by two or more 
sureties or by some lawful and authorized surety company, to be approved by the 
clerk of superior court, conditioned for the payment of all costs and expenses 
incurred in the proceeding in case the court does not grant the prayer of the 
petition, the clerk shall cause a summons to be served on all the defendant land- 
owners who have not joined in the petition and whose lands are included in the 
proposed drainage district. The summons may be served by publication as to any 
defendants who cannot be personally served as provided by law. 


(58) If, at the time of the filing of the petition or at any time sub- 
sequent thereto, it shall be made to appear to the court by affidavit or other- 
wise that there are owners of the whole or any share of any tracts of land, 
whose names are unknown and cannot after due diligence be ascertained by the 
petitioners, the court shall order a notice in the nature of a summons to be 
given to all such persons by a publication of the petition, or of the substance 
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thereof, and describing generally the tracts of land as to which the owners are 
unknown, with the order of the court thereon, in some newspaper published in : 
the county wherein the land is located, or in some other county if no newspaper 
shall be published in the first-named county, which newspaper shall be desig- | 
nated in the order of the court. A copy of such publication shall be posted in — 
at least three conspicuous places within the boundaries of the proposed. district, 
and at the courthouse door of the county. Such publication in a newspaper and 

by posting shall be made for a period of four weeks. After the time of publi- 
cation shal] have expired, if no person, claiming and asserting title to the 
tracts of land and entitled to notice, shall appear, the court may, in its dis- 
cretion, appoint some disinterested person to represent the unknown owners of 
such lands, and thereupon the court shall assume jurisdiction of the tracts of 
land and shall adjudicate as to such lands to the same extent as if the true 
owners were present and represented, and shall proceed against the land itself. 
If, at any time during the pendency of the drainage proceeding, the true owners 
of the land shall appear in person, they may be made parties defendant of their 
own motion and without the necessity of personal service, and shall thereafter 

be considered as parties to the proceeding; but they shall have no right to ex- 
cept to or appeal from any order or judgment theretofore rendered, as to’ which 
the time for filing exceptions on notice shall have expired. 


(59) Upon the return day, the clerk shall appoint a disinterested con- 
petent civil and drainage engineer, and two resident freeholders of the county 
or counties in which the lands are located as a board of viewers to examine the 
lands described in the petition and make a preliminary report thereon. The 
drainage engineer shall be appointed upon the recommendation of the Board of 
Conservation and Development; and no member of the board of viewers so appointed 
shall own any land within the boundaries of the proposed district. 


(60) The petitioners shall select an attorney or attorneys to represent 
them. If they are unable to agree thereon, the selection may be made by the 
clerk of the court. 


(62) The board of viewers shall examine the land described in the pe- 
tition, and other land if necessary and shall submit to the clerk of the court 
a written report thereon. 


(63) If the viewers report that the drainage is not practicable or that 
it will not benefit the public health or any highway or be conducive to the gener. 
al welfare of the community, and the court shall approve such findings, the 
petition shall be dismissed at the cost of the petitioners. If the viewers 
report that the drainage is practicable and that it will benefit the public 
health or any public highway or be conducive to the general welfare of the conm- 
munity, and the court shall so find, then the court shall fix a day when the 
report will be further heard and considered. 


(65) After due notice of further hearing, the court shall hear and 
determine any objections that may be offered to the report of the viewers. Any 
jand within the proposed levee or drainage district that will not be affected by 
the leveeing or drainage thereof shall be excluded. If it shall be shown that 
there is any land within the proposed district that will be affected by the con- 
struction of the proposed levee or drain, the boundary of the district shall be 
so changed as to incluce such land. The sufficiency of the petition shall be 
verified, to determine whether or not it conforms to the provisions hereinbefore 
provided. The efficiency of the drainage or levees may also be determined, and 
appropriate modification and changes shall be made by the board of viewers. The 
above facts having been determined to the satisfaction of the court, it shall 


WE 


declare the establishment of the drainage or levee district. 


(66) Any person owning lands within the drainage or levee district shall 
have the right of appeal. 


(67) If it shall be necessary to acquire a right of way or an outlet 
over and through lands affected by the drainage, and the same cannot be acquired 
by purchase, then and in such event the power of eminent domain is hereby con-— 
ferred, and the same shall be condemned. 


(68) After the district is established, the court shall refer the report 
of the engineers and viewers back to them to make a complete survey, plans, and 
specifications for the drains or levees or other improvements. 


(69) The engineer and viewers shal] enter upon the ground and make a 
survey of the main drain or drains and all its laterals. A drainage map of the 
district shall them be completed, showing the location of the ditch or ditches 
and other improvements, the boundary of the lands owned by each of the individual 
landowner within the district, the location of railroads or public highways, and 
the boundary of incorporated towns or villages within the district. The map 
shall be accompanied by a profile of each levee, drain, or watercourse, showing 
the surface of the ground, the bottom or grade of the proposed improvement, the 
number of cubic yards of excavation or fill, the estimated cost of the proposed 
improvement, plansiand specifications, and the cost of any other work required to 
be done. 


(70) It shall be the further duty of the engineer and viewers to assess. 
the damages claimed by any one that are justly right and due to him for land taken 
or for inconvenience imposed because of the construction of the improvement, or 
for any other legal damages sustained. Such damages shall be considered separate 
and apart from any benefit the land would receive because of the proposed work, 
and shall be paid by the Board of USEERSI SS Commissioners when such funds shall 
come into their hands. 


(71) It shall be the duty of the engineer and viewers to personally 
examine the land in the district and classify it with reference to the benefit 
it will receive from the construction of the levee, ditch, drain, or water-course 
or other improvement. The land benefited shall be separated in five classes. 
The land receiving the highest benefit shall be marked "Class A"; that receiving 
the next highest benefit, "Class B"; that receiving the next highest benefit, 
"Class C"; that receiving the next highest benefit, "Class D"; and that receiv— 
ing the samallest benefit, "Class E". ‘The total number of acres owned by one 
person in each class and the total number of acres benefited shall be determined. 
The total number acres of each class in the entire district shall be obtained and 
presented in tabular form. The scale of assessment upon the several classes of 
land returned by the engineer and viewers’ shall be in the ratio of five, four, 
three, two, and one; that is to say as often as five mills per acre is assessed 
against the lands in "Class A", four mills per acre shall be assessed against 
the land in "Class B", three mills per acre in "Class C", two mills per acre in 
"Class D", and one mill per acre in "Class E". This shall form the basis of 
assessment of the benefits to the lands for drainage purposes. 


(73) When the final report is completed and filed, it shall be examined 
by the court, and, if it is found to be in due form and in accordance with the 
law, it shall be accepted, and, if not in due form, it may be referred back to 
the engineer and the viewers, with instructions to secure further information. 
When the report is fully completed and accepted by the court, a date shall be 
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fixed by the court for the final hearing upon the report, and notice thereof 
shall be given. 


(74) At the date set for the final hearing, any landowner may appear 
in person or by counsel and See. his objection in writing to the report of the 
viewers. It shall be the duty of the court to carefully review the report of the 
viewers arc the objections filed thereto, and make such changes as are necessary 
to render bsvantlal and equal JUBELES to all the landowners in the district. 
if, in the opinion of: court, the cost of construction, together with the 
amount of ee assessed, is not preater than the benefits that will accrue 
te the land affected, the court shall confirm the report of the viewers. If, 
however, the court finds that the cost of construction, together with the damages 
assessed, is greater than the resulting benefit that will accrue to the lands 
affected, the court shall dismiss the proceedings at the cost of the petitioners, 
and the sureties of the bond so filed by them shall be liable for such costs: Pro 
vided, that the Board of Conservation and Development may remit and release to 
the petitioners the costs expended by the Eoard on account of the engineer and 


his assistants. 


(75) Any party aggrieved may appeal to the superior court. 


(81.1) In the election of drainage commissioners by the owners of land, 
each landowner shall be entitled to cast the number of votes equaling the number 
of acres of lend owned by him and benefited, as appears by the final report of 
the viewers. Hach landowner may vote for the names of three persons for commis-— 
sioners. If any person or persons in any district shall own land in any district 
containing an area greater than one-half of the total area in the district, such 
owner shall only be permitted to elect two of the drainage commissioners, and a 
separate election shall be held under the direction of the clerk by the minority 
landowners, who shall elect one member of the drainage commissioners. 


(81.2) Immediately after the election of the Board of Drainage Com- 
missioners, and after the members of the board shall be appointed by the clerk, 
the clerk of the court shall notify each of them in writing to appear at a certain 
time and place within the county and organize. The clerk of the superior court 
shall appcint one of the three members as Chairman of the Board of Drainage Com— 
missioners, and in doing so, he shall consider carefully and impartially the 
respective qualifications of each of the members for the position. 


(81.6) The Board shall meet once each month at a stated time and place 
during the progress of drainage construction, and more often if necessary. After 
the drainage work is completed, the Chairman shall have the power to call special - 
meetings of the Poard at a certain time and place. The Chairman shall also call 
a meeting at any time upon the request of the owner of a majority in area of the 
land in the district, 


(83) The Board of Drainage Commissioners shall appoint a competent 
drainage engineer of good repute as Superintendent of Construction, by and with 
the approval and recommendation of the Foard of Conservation and Development. 

Such superintendent of construction shall furnish a copy of his monthly and final 
estimates to the Board of Conservation and Development, in addition to other 
copies herein provided which shall be filed and preserved. : 


(84) The Board of Drainace Commissioners shall give notice of the time 
and place of letting the work of construction of the improvement. On the date — 
appointed for the letting, they, together with the Superintendent of Construction, 
shall convene and let to the lowest responsible bidder the proposed work. The 
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successful bidder shall be required to enter into a contract with the Board of 
Drainage Commissioners and to execute a bond for the faithful performance of 
the work. 


(85) The Superintendent of Construction shall make monthly estimates 
of the amount of work done. The Commissioners shall meet and direct the secre- 
tary to draw a warrant in favor of the contractor for ninety per centum of the 
work done. When the work is fully completed and accepted by the superintendent, 
his estimate for the whole amount due, including the amounts withheld on the 
previous monthly estimates, shall be paid from the drainage fund. 


(92) Whenever any improvement is completed, it shall be under the control 
and supervision of the Board of Drainage Commissioners. It shall be the duty of 
the Board to keep the levee, ditch, drain, or water-course in good repair, and for 
this purpose they may levy an assessment on the lands benefited by the construction 
of the improvement in the same manner and in the same proportion as the original as- 
sessments were made, and the fund that is collected shall be used for repairing 
and maintaining the ditch, drain, or water-course in perfect order. 


(94) After the classification of lands and the ratio of assessments of 
the different classes to be made thereon (see 71 above) has been confirmed by 
the court, the Board of Drainage Commissioners shall ascertain the total cost of 
the improvement, including damages awarded to be paid to owners of land (see 70 
above), all costs and incidental expenses, and an amount sufficient to pay the 
necessary expenses of maintaining the improvement for a period of three years 
after the completion of the work of construction, not exceeding ten per centum 
of the estimated actual cost of constructing the drainage works, or the contract 
price théreof if such contract has not been awarded, and after deducting therefrom 
any special assessments made against any railroad or highway, and, thereupon, the 
Board of Drainage Commissioners shall certify to the clerk of the superior court 
the total cost. The certificate shall be forthwith recorded in the drainage re- 
cord and open to inspection of any landowner in the district. 


(95) If the total cost of the improvement'is less than an average of 
twenty-five cents per acre on all the land in the district, the Foard of Drainage 
Commissioners shall forthwith assess the lands in the district therefor, in ac- . 
cordance with their classification (see 71 above), and said assessment shall be 
collected in one installment, by the same officer and in the same manner as state 
and county taxes are collected, and payable at the same time. In case the total 
cost exceeds twenty-five cents per acre on all lands in the district, the Board 
of Drainage Commissioners shall give notice, reciting that they propose to issue 
bonds for the payment of the total cost of the improvement, giving the amount of 
the bonds to be issued, the rate of interest they are to bear, and the time when 
payable. Any landowner not wanting to pay interest on the bonds may pay to the 
county treasurer the full amount for which his land is liable and have his lands 
released from liability to be assessed for the improvements. Such lands shall 
continue liable for any future assessment for maintenance or for. any increased 
assessment authorized under the law. 


(97) At the expiration of fifteen days after publication of notice of 
bond issue, the Board of Drainage Commissioners may issue bonds of the drainage 
district for an amount equal to the total cost of the improvement, less such 
amounts as shall have been paid in cash to the county treasurer. 


(99) The commissioners may sell these bonds at not less than par and 
devote the proceeds to the payment for the work as it progresses and to the pay- 
ment of the other expenses of the district provided: for in this subchapter (156- 
54 to 138, inclusive). 
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(103) The Board of Drainage Commissioners shall immediately prepare the 
assessment rolls or drainage tax lists, giving thereon the names of the owners 
of land in the district and a brief discription of the several tracts of land 
assessed and the amount of assessment against each tract of land. 


(108) The clerk of the superior court in each county where one or more 

Craina: e districts have been established shall be required to have prepared an- 

niall) shape: teks month of August a form of receipt, with appropriate stubs at— 
pert} bound, for the drainage assessment due on each tract of 


. 7 ~~ hh 
Led an tne assessm it olis. 


(111) The sheriff or tax collector shall be required to make settlements 
with the county treasurer on the first. day of each month of all collections of 
drainage assessments for the preceding month, and to pay over to the treasurer 
the money so collected for which the treasurer shall issue an appropriate receipt | 
to the end that the treasurer may have funds in hand to meet the payment of in- 
terest and principal due upon the outstanding bonds as they mature. 


(116.1) Where the court has confirmed an assessment for the construction 
of any Sle gate levee, ditch, or drain, and such assessment has been modified by 
the court of pha ita surisdiction, but for some unforeseen cause it cannot be 
collected, the Board of Drainage Commissioners shall have power to change or 
modify the assessment as originally confirmed to conform to the judgment of the 
superior court and to cover any deficit that may have been caused by the order 
of the court or unforeseen occurencee 


(117) Subdistricts may be formed by owners of land in main districts 
theretofore established in the manner provided for the organization of main 
districts. 


(130) It shall be the duty of the commissioners of all drainage district 
in the State of North Carolina, organized under the provisions of the laws there- 
of, to file, with the clerk of the supericr court in the county where such 
district. is organized, a monthly statement or account during the construction 
of canals for the district, showing the receipts and expenditures of all funds 
coming into their hands, baronet to such drainage district, for the period of 
one month prior to the day on which the same is filed, also to post a copy of ; 

| 
| 
| 


such statement or account at the courthouse door in the county. 


(131) At the end of each fiscal’ year, the board of commissioners of each 
drainage district in the State of North Carolina shall file, with the clerk of 
the superior court in the county where the district is organized, a verified item- 
ized statement of receipts and expenditures, shall post a copy of same at the 
courthouse door, and shall publish such account in a newspaper published in the 
county, if there be one, 


(133) The board of county commissioners of each county, in which one or 
more drainage districts have been established, shall annually, on the first 
aeeie in May, appoint one of the members of the finance committee of the county, 

f the eg has such finance committee, who shall be designated "Auditor for 
Dretindé ai District's If the sere has no finance committee, then the board of 
county commissioners shall appoint an intelligent and competent person of suf- 
ficient experience who shall be designated as the "Auditor for Drainage District's 

(134) The auditor of the drainage district will be required to examine 
the assessment roll and the records and accounts of the sheriff or tax collector — 
as to assessment rolls. -He shall examine the books of the treasurer of the | 


. 
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county and report the amount of drainage assessments paid to the treasurer, and 
for what purposes paid. He shall make a report to the Board of County Com- 
missioners, and shall deliver a duplicate of such report to the Chairman of 
Drainage Commissioners. 


Neuse River Watershed Authority (Session Laws of 1953) 


Chapter 1115, as amended by Chapter 1319, 1953 Session Laws of North 
Carolina created the Neuse River Watershed Authority, consisting of two members 
appointed by the Board of County Commissioners of each county within the drain- 
age area of the Neuse River, namely, Durham, Wake, Johnston, Wayne, Lenoir, 
Greene, Jones, and Craven Counties. ‘The law directed that, within 60 days efter 
appointment, the members hold an organization meeting in one of the comties in- 
volved and select thereat a chairman, vice-chairman, and secretary-—treasurer, who 
would thereupon become members of the Authority. Provision was made that two non- 
voting advisory members may be appointed by the county commissioners of each of 
the above counties, and the mayors of the towns within such county, by joint 
action. Hach such county was directed to pay into the office of the secretary- 
treasurer of the Authority a sum not to exceed $100.00 on Jwly 1, 1953, or upon 
completion of the organization of the Authority, for organizational expenses in- 
curred during the first year, and thereafter to pay a like sum on the first day 
of July of each «2d every year, provided that such need arises in the discretion 
of the board of the Authority. 


Purpose cf the Authority - Such purpose is to promote the mutual interests 
of the several counties, towns, cities, and communities in the Neuse River Water- 
shed area: 

(a) In preventing floods; 

(b) In regulating stream channels by changing, widening, and deepening 
the same; 

(c) In reclaiming or filling in wet and overflowed lands; 

(ad) In providing for irrigation wherever it may be needed; 

(e) In regulating the flow of streams and conserving the water thereof; 

(f) In diverting or in part eliminating water courses; 

(g) In providing a water supply for domestic, industrial, and public use; 

(h) In providing for the collecting and disposing of sewage and other 
waste produce; and 

(i) In arresting erosion not inconsistent with Chapter 139 of the 
General Statutes relating to soil conservation districts. 


Powers of the 4uthority - Such powers ere: 

(a) By gift, trade or purchase, to acquire equipment, materials, supplies, 
engineering data, and any other personal property; 

(b) To accept, from any person, corporation, town, city, county, state, 
or the United States, title to, and al] rights and interest in, lands; 

(c) To enter into agreement with the State or any agency of the State, 
or with the United States Government or any appropriate agency of 
the United States Government; 

(a) To work out and enter into agreements with the governing bodies of 
the towns and the several counties within the Neuse River Watershed 
area for payment to the Authority of a sum reasonably commensurate 
with any projects intended to conserve and develop the water resources 
of the Neuse River Watershed; 

(e) To provide necessary personnel to maintain proper records and to 
secure necessary legal advice in drawing contracts and other papers 
for the Authority; and 

(f) To rent, lease, authorize the sale of, end sell timber, and other- 
wise handle and dispose of any end all real or personal property 


Sk 


that may come within its possession, limited to the promotion of thig 
project as a water resources area, 


' Annual Report - The law directed that the Authority make an annual report 
to the commissioners of the several counties and to the governing bodies of the 
cities and towns cooperating with the Authority. 


Board of Water Commissioners (Session Laws of 1955, H. B. 962) 


The generai welfare requires that the water resources of the State be puty 
to beneficial use to the fullest extent of which they are capable, that the waste 
or unreasonable use or unreasonable method of use of water be prevented, and that 
the conservation of such water be exercised with the view to the reasonable and 
beneficial use thereof in the public interest. 


There is hereby created a Board of Weter Commissioners of the State of 
North Carolina to consist of seven members to be appointed by the Governor, at 
least one of whom shall represent the interests of agriculture, at lease one of 
whom shall represent the interests of the electric power industry, at least one 
of whom shall represent the interests of other industries, and at least one of 
whom shall represent the interests of municipalities. 
3 


The Advisory Committee, which shall act in an advisory capacity to the 
Poard, shall consist of eight ex-officio members (specified in the act) and 
eight members appointed hy the Governor es follows: three members of the House 
of Representatives, two members, ‘of the Senate, one member who shall represent 
the electric power industry, one member who shall represent other industries, 
and one member who shall represent municipalities. 


The ordinary powers and duties of the Board are to (a) carry out a pro- 
gram of planning, research, and education concerning the most beneficial long- 
range conservation and use of the water resources of the State; (b) maintain a 
general inventory of the water resources of the State; (c) solicit from the 
various water interests of the State their suggestions regarding fair and bene- 
ficial legislation affecting the use and conservation of water; and (d) file 
with the Governor and the General Assembly a biennial report in which activities 
for the preceding two years shall be summarized and which shall contain re- 
commendations for the improvement and methods of conserving and using the State's 
water resources. 


During a period of water emergency declared by the Governor to exist 
within a particular area of the State, the Board shall have the following duties 
_ and powers to be exercised only within said area: (a) To authorize any county 
or municipality within the area to divert water in the area to take care of the 
needs of human consumption, necessary sanitation, and public safety; and (b) to 
make such reasonable rules and regulations for the conservation and use of di- 
verted waters within the area as shall be necessary for the health and safety 
of the persons who reside therein, Failure reasonably to follow recommendations, © 
which the Foard, based on information available shall have made for restricting 
and conserving the use of water or increasing the water supply by or in a local 
governmental unit, following a notification thereto of potential water shortages 
foreseen by the Board affecting the water supply of such unit, shall make such 
unit ineligible to receive any emergency diversion of waters. There shall be no 
diversion of waters unless the person controlling the water.or sewerage system 
into which such waters are diverted shall first have limited the use of water in 
such system to human consumption, necessary sanitation, and public safety, and 
shall have effectively enforced such restrictions. The person controlling such 
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system shall be liable to all persons suffering any loss or damage caused by or 
resulting from the diversion of such waters or caused by or resulting from any 
temporary water lines to effectuate the diversion, 


Water and Sewer Authorities (Session Laws of 1955) 


Chapter 1195 of the 1955 session laws provides two or more political sub- 
divisions, including public corporations, with authority to organize water and 
sewer authorities. It also authorizes the political subdivisions to convey the 
water and sewer systems to such an authority when it is created and permits the 
political subdivisions to enter into contracts providing for supply services from 
the authority. The water and sewer authorities have no power to acquire, by 
eminent domain, water, water rights, or lands having water rights attached, with- 
out first securing from the Board of Water Commissioners a certificate author- 
izing such acquisitions. The Water Commissioners are required to hold public 
hearings on the matter and may issue certificates only to such projects as have 
met the test of using the water most beneficially on a statewide basis. At the 
hearing, the Board must determine the necessity for the project and whether it 
will promote storage and conservation of water. It must investigate the camagce 
done to present users in the watershed, the feasibility of alternate sources of 
supply, and the detriment to present and potential users of such alternate sources 
of supply. The act provides for an action of damages for any injury to a lower 
riparian owner. 


Joint Action by two or more Municipalities Pertaining to Water Supply Facilities 


Chapter 1201, North Carolina Session Laws of 1955 (H.B. No. 1035), au- 
thorizes two or more municipalities jointly to acquire, construct, improve, main- 
tain, and cperate water supply facilities; to appropriate money therefor; to 
enter into contracts or agreements with reference to such joint action; and to 
issue bonds therefor. 


Property in Water (Doctrine of Riparian Rights as interpreted by N. C. Courts) 


The old Englisi law of private property followed the doctrine that, when 

one had title to land, he also had title to all physical appurtenances thereto, 

is property was ail that was encompassed within the exterior boundaries, from 
the center of the earth to the heavens. He had property in a stream flowing 
through or by his holdings. He could use it, but the next property owner down- 
stream also had the same rights to that water, known as riparian rights. The 
melish law held that each landowner along a stream is entitled to the original, 
unimpaired flow. The doctrine of riparian rights, as interpreted from time to 
time by decisions of courts of the State, has governing force in North Carolina. 


Under the riparian doctrine, an owner of land contiguous to a water course 
has the right to have a stream, which flows by or through his land, continue its 
course undiminished in quantity, with the exception that any riparian owner may 
make whatever use of the water he needs for domestic and household purposes end 
for watering his farm animals. 


At the present time, water courses in North Carolina may be grouped into 
three classifications: (1) coastal bays and inlets and other waters which can be 
navigated by sea vessels; (2) other water courses which are wide and deep enough 
to be navigated by boats, flats, and rafts; and (3) rivulets, brooks, and other 
streams which for any reason cannot be used for inland navigation. 


Those waters which fall into class (1) are navigable waters and are 


ros in 


altogether public in character. Hence, neither they nor the soil under them can 
be entered by or granted to private persons. 


Waters coming within class (2) are technically vnnavigable, and title to 
them can be acquired by individuals. If the grant includes the bed of such a 
stream, the owner may place a dam in the stream, a thing which could perhaps 
not be done by a mere riparian owner. If a person does not have title to the 
bed of such a stream, he simply hes an incidental easement ir the stream which 
he may exercise in e wanner competible with the right which the public has in 
the stream. The extent of this easement end the manner in which it may be en- 
joyed may be regulated by statute. 


these waters which they may consider desirable, such as for fishing, milling, or 
some other lawful trade or business. There is, however, one restriction upon the 
use which these owners may make of such waters, nemely, each owner must so use the 
water on his property es not to interfere with the similar rights of other person 
who own property above and below him on the same stream. (The above classifi+ =~ 
cation is approved in STATE v. GLEN, 52 N.C. 321, at pages 333 and 334). 


; 
. 
The owners of land contiguous to waters in class (3) may make any use of | 


Obviously, the State may regulate the use of waters which fall within 
class (1). If a watercourse falls within class (2), the State may regulate the 
use of the stream. It must be careful, however, not to interfere with property 
rights of landowners. In STATE v. GLEN, 52 N.C, 321 (1859), the Supreme Court 
of North Carolina held that, where a person had title to land on both sides of 
a stream and title to the bed of the streair also, he could build a dam on the 
bed of this stream and this right to erect the dam could not be taken away from 
him except for a public purpose end upon just compensation, The same reasoning 
would see: to exply to waters within class (3). Here, also, it would seem that 
the State could exercise some power on the theory that it was determining the 
extent to which water rights of other riparian owners are to be protected. 


The riparian doctrine does not mean that no water may be diverted from 
a stream. In SMITH v. MORGAN, 187 N.C. 801 (1924), the Supreme Court said that 
a riparian owner may not take so much water from a stream that he materially in- 
jures those riparian owners below him. See also, HARRIS v. RAILROAD, 153 N.C. 
542 (1910). Of course, whether there is a material injury depends somewhat upon 
whether a particular use is reasonable, and both of these factors are determined 
by the circumstances of each particular case. 


It is clear that it is not unreasonable for a railroad riparian-owner 
to take a part of the flow of the stream for use in its locomotives. HARRIS v. 
RAILROAD, 153 N.C. 542 (1910). Furthermore, it has been established that it is 
not an unreasonable use for a power company to erect a dam in a stream for the 
purpose of generating electricity, even if this results in the diminution of the 
flow of the stream at certain times during the day. DUNLAP v. CAROLINA POWER 
AND LIGHT CO., 212 N.C. 814 (1938). 


On the other hand, it is just as clear that a.city cannot impound the 
waters of a stream for use by its citizens as a water supply, because, in doing 
this, the city is not exercising the right of a ay ae owner to make reasonable 
vse of water. PERNELL v. CITY OF HENDERSON, 220 N.C. 79 (1941). | 


There is an infinite variety of situations which might arise concerning 
whether a use of water is a reasonable use. Under the present law, if a person 
proceeds to divert water from a stream, hiw right to do so may be challenged and 
he may be required either to cease the diversion or to respond in damages, or 
both, if some court should determine that his use is not a reasonable one. 
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The matter of regulating the uses of water in a state which adheres to 
the riparian doctrine is a Mehtek of no sali moment. Vested rights have ex- 
isted along each stream since the days of the first settlement, and the nature 
of those rights can only be evaluated by definition and by what the courts have 
said with respect to them. In i906, the Supreme Court of North Carolina stated 
as follows. "A ripa oe owner is entitled to a <3 easoneble use of the water flow- 
ing by his premises an incident to his ownership of the 
soil and to have i ni thout | sensible alteration in quality 
er unreasonable diminw in quantity Vitis he does not own the running 
water, he has a ree u : as it casses his land. As all other owners 
on the same stream have the same ea the right of no one is absolute, but it 
is qualified by the right of others stream substantially preserved in 


to protection against material diversion 
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it is interesting to note that courts are aware of changing conditions 
: 
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and can roaden the scope of even definitions of riparian ownership, when re- 
quired to ao so, as may be noted from a 1938 decision of the Supreme Court of 


" * * * The statement that riparian proprietors are entitled to the natu- 


e 
ral flow or the stream without diminution or obstruction and that no proprietor 
Can diminish t 


the guantity of water, which will otherwise descend to the proprie- 
tor below, are Bodtegcrm that are rather broader than they should be to accurate- 


a a represent 1 U A better statement is one which includes the element of 


sonable use of the proprietors. Although it has been said that it is 
ssible to ] a general ruie in all cases, the rule that the upper pro- 
or has no use the water to the prejudice of one proprietor belcy 
or that he t lawfully diminish the quantity oe too broad, for it: would 
the lower proprietor superior advantages over the upper and in many cases 
him in effect a monopoly of the stream. 
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"A riparian proprietor has a right to make all the use he can of the 


stream so long as he aces not pollute it or divert it from its natural channel 
and abstract so much as to prevent other people from having equal enjoyment with 
himself 


s not use the same in such an unreasonable manner as to materially 
the 1 f other riparian owners. The rights of riparian 

: stream above and below are equal; each has a right to the 

reasonable use and enjoyment of the water, anc each has a right to the natural 

flow of the stream subject to such disturbance and consequent inconvenience and 

annoyance as may result to him from a reasonable use of the waters by others. * *" 


Note: Use of material, from "Water - or your Life", by Arthur KH, 

and pavphist published by Claude L. Love, Assistant Attorney General, 
arolina on January 16, 1954, in this section regarding "Property 

efully acknowledged.) 


Ground Water 


The North Carolina statute (113-8.1), pertaining to issuance of permits 
te use water for irrigation, is silent with r respect to ground water. So far as 
has been determined say a seis examination of the General Statutes of North 
edger the only ‘lan ting to ground water, except for the authority of 
the State Stream Sanita mittee, pertaining to underground waters, is 4s 
foilows: 


Chapter 14. Criminal Law, Subchapter X. Offenses against the Public 
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Safety §14-287. - It shall be unlawful for any person, tree or corporation, 

discontinuing the use of any well, to leave said well open and exposed; said 
well, after the use of same has been discontinued, shall be carefwiily anc secun 
ly filled; Provided, that this shall not apply to wells on farms that are pro- 
tected by curbing or board walls, Any person violating any of the Se 
of this section shall be guilty of a misdemeanor, and upon ion shail 


c Vict 
fined or imprisoned, in the discretion of the court, (1923, C.125: C.S. 126 (o), 
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Soil Conservation Districts (139-1 to 13, incl.) 


The General Assembly during their 1937 Session enacted a Soil Con iservaa 
Districts Law. This act contains the legislative determination that it is neceg 
sary, in order to conserve soil resources and to control and prevent soil erosig 
that land-use practices contributing to soil-conserving land-use practices be 


adopted and carried ovte The land-use practices include the followings 
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(1) Construction of terraces, terrace-outlets, check-dams, dikes, ponds; 

and ditches; 

(2) Utilization of strip crepping, lister furrowing, contour cultivating 

contour furvowing, farm drainage, and land irrigation; 

3) dca te and planting of waste, sloping, abandoned, or eroded lands 

with water-—conserving aid erosion-preventing plants, trees, and 
erasses; 

) Forestation and reforestation; 

) Rotation of crops; 

) Soil stabilization with trees, grasses, legumes, and other thick- 
growing soil-holding crops; 

) Addition of soil amendments, manurial materials, and fertilizers for 
the corrections of soil deficiencies for promotion of increased 
growth of soil~protecting crops; 

) Retardation of run-off by increasing absorption of rainfall; and 

) Retirement from cultivation of steep, highly erosive areas, and 
areas now badly guilied or otherwise eroded, 


This act sets forth the following declaration of policy: It is hereby 
declared to be the poiisy of the legislature to provide for the conservation of 
the soil and soil resources of the State; and for the control and prevention of! 
soil erosion, and thereby to preserve hatural resources,’ control aie: prevent 
impairment of dams and reservoirs, assist in maintaining the navigability of J 
rivers and harbors, preserve wildlife, protect the tax base, protect public land 
and protect and promote the health, safety, and the general welfare of the peopk 
of this State, 


The State Soil Conservation Committee - A State Soil Conservation Com- 
mittee, consisting of three ex-officio members, the Director of the State Agri- 
culture Extension Service, the Director of the State Agriculture Experiment 
Suatio: and the State Forester; and four other nembers , the President,. first 

Vice-President, anc immediate past President of the State Association of Soil 
SEE) NAR District Supervisors, and a resident of North Carolina appointed 
by the Secretary of the United States Department of Agriculture, was estab- 
lished by the Act. 
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Powers of the Committee ~ The act provides that the Committee shall 
have the following powers and duties: 


(1) To offer such assistance as may be appropriate to the supervisors o 
Soil Conservation Districts in the carrying out of any of their 
powers and programs; 
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(2) To keep the soil conservation district supervisors informed of the 
activities and experience of ail other districts, and to facilitate 
cooperation and an interchange of advice and experience between the 
districts; 

(3) To coordinate the programs of the soil conservation districts; 

(4) To secure the cooperation of the United States and any of its agencies 
and of the agencies of this State, in the work of the districts; and 

(5) To disseminate information throughout the State concerning the activi- 
ties and programs of the Soil Conservation Districts, and to encourage 
the formation of such districts in areas where their organization is 
desirable. 


Creation of Soil Conservation Districts ~ The act contains the following 
provisions regarding creation of soil conservation districts; 


(1) Any twenty-five (25) occupiers of land lying within the territory pro- 
posed to be organized into a district may file a petition with the 
State Soil Conservation Committee asking that a Soil Conservation 
District be organized to function in the territory described in the 
petition. 


(2) Within thirty (30) days after such a petition has been filed with 
the Committee, it shail cause due notice to be given of a proposed 
hearing upon the question of the desirability and necessity, in the 
interest of the public health, safety, and welfare, of such district, 
and upon other pertinent matters. 


(3) After such hearings, if the Committee shall determine, upon the facts 
presented at such hearing and upon such other relevant facts and in- 
formation as may be available, that there is need, in the interest of 
the public health, safety, and welfare, for a Soil Conservation Dis- 
trict to function in the territory considered at the hearing, it 
shall make and record such determination, and shall define, by metes 
and bounds or by legal subdivisions, the boundaries of such district. 


(4) After the Committee has recorded such determination, it shall con- 
sider the question whether the operation of such district is admin- 
istratively practicable and feasible. It shall hold a referendum 
Weyoan the proposed district upon the proposition of the creation 
of the district, and shall cause due notice of such referendum to 
be given. It shall publish the results of such referendum, and 

shall thereafter determine whether the operation of the district 
ee the defined boundaries is administratively practicable 
and feasible. 


(5) If such determination is favorable, the Committee shall appoint two 
temporary supervisors to act as the governing body of the district. 
These temporary supervisors shall serve until supervisors are elect— 
ed or appointed, and have qualified, as provided in Sections 6 and 7 
of the act. Such district shall be a governmental subdivision of 
the State and a public body corporate and politic, upon the taking 
of certain prescribed preceedings. 


(6) After issuance by the Secretary of the State of the certificate of 
organization of the Soil Conservation District, nominating petitions 
may be filed with the State Soil Cope eeye yoru Committee not less than 
ten (10) nor more than sixty (60) days preceding the first day of 
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Powers of Soil Conservation Districts - Sections 8 and 9 of the act 
indicate the powers of Soil Conservation Districts end the supervisors thereof 
as follows: . 


(2) To cerry out preventive and control measures within the district. 


(2) 


Miscellaneous Provisions of the Act.- Sections 10, 11, 12, 13, and 14 
of the act provide for enforcement of land-use regulations, performance of work 
under the regulations by the supervisors, cooperation between districts, dis- 
continuance of districts, and dividing of large districts, respectively. 


(Note: The Governor, in a letter to the State Soil Conservationist, membe 
and executive secretary of the State Soil Conservation Committee, designated the 
Committee as the State Agency to approve applications fror local euthorities made 
pursuant to the Watershed Protection and Flood Prevention Act. (Public Law 566,’ © 


election week as provided in Section 6 of the act, to nominate candi 
dates for a Soil Conservation Committee in each county of the Districg 
to be composed of three (3) members. The State Committee shall pay 
all of the expenses of such election, shall supervise the conduct 
thereof, shall prescribe regulations pertaining thereto, and shall 
publish the results thereof, The duties ci members of the County 
Committees are set forth in Section 6 of the act. 


Section 7 of the act provides that the governing body of any soil 
conservation district shall consist of the Chairmen of the County 
Committee within the district, together with such additional super- 
visor or supervisors as may be appointed by the State Committee 
pursuant to Section 7 of the act, except that, when a district is 
composed of only one county, the members of the County Committee 
shall be members of the Foard of Supervisors of the district which 
such county comprises, and prescribes certain administrative pro- 
cedures of the governing body. 


To cooperate, or enter into agreements with, and, within the limits 
of appropriations duly made available to it by law, to furnish fi- 
nancial or other aid to, any agency, governmental or otherwise, or . 
any occupiers of land within the district, in the carrying on of 
erosion-control and prevention operations within the district; 

To acquire, maintain, administer, improve, sell, lease, and other- 
wise dispose of, any property, real or personal; 

To make available, to land occupiers within the district, machin- 
ery, equipment, fertilizer, seeds, seedlings, and other material 

or equipment; as will assist operations upon their lands for the 
conservation of soil resources and for the prevention and control 
of soil erosion; x 

To construct, improve, and maintain structures; 

To develop comprehensive plans for conservation of soil resources 
and for the controi and prevention of soil erosion; 

To act as agent for the United States in connection with soil- 
conservation, erosion-control, and erosion-prevention projects; 

To take specified legal actions; 

To require contributions from, and performance of agreements or 
covenants by, lend cccupiers; and 

To adopt regulations pertaining to necessary engineering operations, - 
methods of cultivation, cropping programs, tillage practices, re- 
tirement of areas from cultivation, and other means, measures, 
operations, and programs as may assist conservation of soil re- 
sources and prevent or control soil erosion in the district. 
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83rd Congress, approved August 4, 1954).) 
State Planning Foard 


143-171. Eoard estebliished as an advisory agency of State. - The State 
Li, 


Planning Board is hereby established as an advisory agency of the State, under 
the direction of the Governor and as more fully set forth hereinafter. 


143-172. Membership. - The State Planning Board shall consist of nine 
members, appointed by the Governor, as foliows: Five members to be chosen from 
State officers or heads of departments or boards, one of whom shall be the Di- 
rector of the Department of Conservation and Developments at least one represent— 
ative from the University of North Carolina, and the remaining members to be 
chosen from other citizens of the State. 


143-174. Functions of Board. - It shall be the function and duty of the 
State Planning Board to make studies of any matters relating to the general de- 
velopment of the State, or regions within the State, or areas of which the State 
is a part, with the general purpose of guiding and accomplishing a co-ordinated, 
adjusted, and efficient development of the State. Upon the basis of such studies 
and in accordance with the present and future needs and resources, the Board 
shall present, from time to time, reports, plans, maps, charts, descriptive 
matter, and recommendations relating to such conservation, wise use, and planned 
development of the mgterial and human resources of North Carolina as will best 
promote the health, safety, morals, order, convenience, prosperity, and welfare 
of the people of the State. 


143-175. Adoption of plans and recommendations; publicity programs; co- 
operation with other agencies; advice and information relative to State planning; 
proposed legislation. -— The State Planning Board may, from time to time, adopt, 
in whole or in part, such plans and recommendations as, in its judgment, may be 
deemed wise and proper; and may, from time to time, alter, amend, and add to - 
such plans; may, in the tencee of promoting understanding of, end compliance 
with, their recommendations, publish and distribute such plans and recommendations 
and may employ such means of publicity and education as it may determine; may 
confer and co-operate with other agencies, Federal, State, regional, county, or 
municipal officers, or departments on matters relating to State planning; and 
may prepare and submit drafts of legislation for the carrying out of any plans 
they may adopt. 


(Note: The State Planning Eoard, on October 15, 1937, submitted to the 
Governor its First Planning Report on Water Resources of the State, with the 
statement that the complexity of the problem and a deficiency of basic data 
combined to make it impossible to present at that time a complete co-ordinated 
plan for the future development of the water resources, and expressing the be- 
lief that this report would prepare the way for the development of the long- 
time plan.) 


Recreation Commission (143 - 205 to 210, incl.) 


205. There is hereby created an agency to be known as the North Carolina 
Recreation Commission, 


207. The Recreation Commission shall consist of seven members, appointed 
by the Governor, and the Governor, Superintendent of Public Instruction, Com- 
missioner of Public Welfare, and Director of the Department of Gonsenvahien and 
Development as members ex-officio. 


ay 


In waking appointments to the Commission, the Governor shall choose 
persons, in so far es possible, who understand the recreational interests of 
rural areas, municipalities, private membership groups, and commercial enter- 
prises. The Commission shall elect, with the approval of the Governor, one 
member to act as chairman. At least one member of the Commission shall be 
a woman, and at least one member shall be a Negro. The Commission shall meet 
quarterly in January, April, July, and October, on a date to be fixed by the 
chairman. The Commission may be convoked at such other times as the Governor 
or chairman may deem necessary. 


208. It shall be the duty of the Commission: 

(1) To study and appraise recreetional needs of the State and to assemble 
and disseminate inforration relative to recreatione 

(2) Wo co-operate in the promotion end organization of local recreational 
systems for counties, municipalities, townships, and other political 
subdivisions of the State, and to aid them in designing and laying 
out recreational areas and facilities, and to advise them in the 
plenning and financing of recreational programs. 

(3) To aid in recruiting, training, and placing recreation workers, and 
promote recreational institutes and conferences. 

(4) To establish and promote recreation standards. 

(5) To co-operate with State end Federal agencies, the Recreation Adviso 
Committee, private membership groups, and with commercial interests 
in the promotion of recreational opportunities. 

(€) To sukmit a biennial report of its activities to the Governor, 


e09e- The Commission is authorized to accept grants of funds made by the 
United States or any agency thereof; to accept gifts, bequests, devises and en- 
cownents; and to act jointly with any other State agency, institution, department 
board, or Commission in order to carry out the Recreation Commission's objectives 
and responsibilities, No action of the Cormission, however, shall be allowed to 
interfere with the work of any other State agency. 


210. The Governor shell name a Recreation Advisory Committee consisting © 
of thirty members, one of whom shal] be named to act as chairman. Members shall 
represent, in so far as feasible, all groups and phases of beneficiel recreation | 
in the State. The Committee shall meet once each year with the Recreation Com- 
mission at a tine and place to be fixed by the Governor. The Committee shall . 
aet in an advisory capacity to the Commission, discuss recreational needs of the 
state, exchange idees, and make to the Commission recommendations for the advance- 
ment of recreational opportunities. : 


State Stream Sanitation Committee (143-211 to 215.7) 
The General Assembly of North Carolina, on April 6, 1951, ratified an 
act to rewrite article 21 of Chapter 143 of the General Statutes relating to 
stream sanitation, This act contains a declaration of policy as follows: It 
is hereby declared to be the policy of the State that the water resources of 
vhe State shall be prudently utilized in the best interest of the peoplee To 


vy the quality of said water resources. The maintenance of the quality of 

che weter resources requires the creation of an agency, charged with this duty 
and authorized to protect the water requirements for health, recreation, fishing 
agriculture, industry, and animel life. This agency shall establish and main- 
vain a program, adequate for present needs and designed to care for the future 
needs of the State. 


The act created within the State Board of Health a permanent committee, 
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to be known as the "State Stream Sanitation Committee", which shall te composed 
of eight members as follows: The Chief Engineer of the State Board of Health, 
ex-officio, the Chief Engineer of the Division of Water Resources, Inlets, and 
Coastal Waterways, Department of Conservation and Development, ex-officio, 

and six members appointed by the Governor. Of these six members, one shall at 
the time of appointment be actively connected with and have had production ex- 
perience in the field of agriculture, one shall at the time of appointment b 
actively connected with and have had experience in the wildlife activities of 
the State, two shall at the time of appointment be actively connected with and 
have had practical experience in waste disposal problems cf municipal govern- 
ment, and two shall at the time of appointment be actively connected with and 
have had industrial production experience in the field of industrial waste dis- 
posal. Ex-officio members shall have all the privileges, rights, powers, and 
duties held by appointed members except the right to vote. 

The duties of the Committee are (1) to develop and adopt classifications 
of State waters, (2) to survey all waters and identify those which ought to be 
classified, (3) to assign a classification to each identified water, and (4) to 
hold public hearings regarding assigned classifications. 


After the effective date of the assignment of classifications pertaining 
to the identified waters of any watershed within the State, no person shall, to 
an extent which would adversely affect the condition of the receiving water with- 
in such watershed in relation tc any of the standards applicable to such water, 
(1) make any new outlet into the waters of such watershed, (2) construct or 
operate any new disposal system within such watershed, (3) alter or change the 
construction or the method of operation of any existing disposal Sie within 
such watershed, (4) increase the quantity of sewage, industrial waste, or any 
waste discharged vanes any existing outlet or processed in any iuatnd ais- 
posal system, or (5) change the nature of the sewage, industrial waste, or 
other waste discharged through any existing outlet or processed in any existing 
disposal system. 


The Conmittee megs pe following powers as to permits to make new outlets, 
coustruct or operate new disposal systems, alter or change the construction or 
method of operation of existing disposal systems, or to increase the quantity 
or change the nature of wastes discharged: 


ae To grant a ee with such conditions attached as the Committee 
believes necessary to achieve the purposes of control of new sources 
one pol ae The 

b. To grant any temporary permit for such period of time as the Com- 
mittee shall specify, even though the action allowed by such permit 
may result in enna oe or eich oe eine where conditions 
make such temporary permit essential; and 

Gs lo. modify or ere ni any | 


4. 


pe 
notice to any person affec 


The act sets forth procedures as to applications and permits, and as to 
hearings and appeals in connection with action on applications. It provides that 
the Committee may issue special orders directing any person responsbile for pol- 
lution to take action to alleviate or eliminate pollution, that no person shall 
discharge waste in violation of a special order issued by the Committee, that 
no special order shall be issued except after hearing unless the person affected 

hereby consents, and that the person against whom a special order is issued 
shall have the right to appeal.. 


The act provides that the Committee shall encowrage voluntary action in 
remedying polivtion situations, Any person may submit to the Committee pro- 
posed plans for installation of treatment works for approval. The Committee 
shall make thorough investigations of proposed plans for voluntery action, 
shall have the power to issue certificates of approval of such plans, may 
specify further rules applicable to granting of certificates, and shall have 
power to entertain, and act on, applications for modification of any certi- 
ficate of approval. 


The Comittee has the following general powers in addition to the spe- 
cific powers prescribed elsewhere in the act: 


ae To adopt, modify, and revoke official rules of procedure. 

b. To conduct such investigations as it may deem necessary to carry 
out its dutiese 

Ce To conduct public hearings. 

d. To delegate its powers to one or more of its members or to one of its 
qualified employees. 

e. To initiate actions in the appropriate Supericr Court. 

f. To agree upon and enter into settlements or compromises and to prose- 
cute appeals or other proceedings. 

ge To conduct scientific experiments, research, and investigations. 

he To cooperate end enter into contracts with State agencies, insti- 
tutions, municipalities, industries, and other persons. 

i. To act in cooperation with the State Board of Health in local adminis- 
tration of Public Law 845, (See "Federal Laws pertaining to Water Re- 
sources" herein), passed by the Congress in 1948, and future legis- 
lation by the Congress relating to water quality. 

je To consult with qualified representatives of adjoining states. 


The act provides that the Comnittee shali codify its regulations and 
rules, and from time to time shall revise and bring up to date such codifi- 
Cations, and that its hearings shall be held upon not less than 30 days written 
notice and shall be open to the public. The following provisions are appli- 
cable in connection with the Committee's hearings; 


de 111 and complete records shall be made. 
Dey Lit ao far as practicable, procedures applicable in civil action in 
the Superior Court shall be followed. 
ce Action with. regard to subpoenas shall be in accordance with procedures 


and rules of law. 

ad. The burden of proof shall be upon the Committee or upon the person 
at whose instigation the hearing is held. 

@e The decision or order of the Committee must be supported by approp- 
riate evidence, 

f. ne committee shall afford opportunity for presentation of findings 
of fact, conclusions of law, and briefs, 

ge Committee orders and decisions shall set forth findings of fact and 
conclusions of law, 


The act provides for judicial review of the final orders and decisions of 
the Committee, indicates actions which constitute violations, and sets forth . 
penalties for violation, 


Comments on North Carolina Water Laws by Interested Persons 


Research Report No. 5, Louisiana Legislative Council, April 7, 1955 
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North Caroline a 'S the riparian doctrine and makes no departure from 
the general rules of %t doctrine 


The general pollution lew of North Carolina i 


5 


S Ome Sue ered by the Stream 
Sanitation Conmittee, a body te ae Peerd of He 
of 
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surface and ground waters including the ah ge the “Atlantic Ocean over 
which the State has jurisdiction. The law is substantially sare as the 


pollution laws in Lovisiana. 


Tne Ecard of Conservetion and Development wes created and iz ea ued to 
investigate water supplies end water powers and to make plens and reo aa 
dations for the promotion of their more profitable use. The boerd ine 
ized to take any measures necessery to accomplish these purposes. 


Permits from the Departmert of Conservation and Development must be ob- 
tained by all persons using water for irrigation purposes when the waters sare 
to be taken from streams, rivers, ties or lakes in such an amount as to sub—: 
stantially reduce the volume of flow. FPefore obtaining the permit, the person 
must file a proposed irrigation plan and survey with the department. The 
aepartment has authority to investigate the plan end will issue the permit if 
the plan conforms to public safety and interest. 


Tre North Carolina laws on drainage and flood control are siniler to thos 
of Louisiana. 


North Carolina has not entered any interstate compacts in connection with 
water problems. 


In the spring of 1954, the governor appointed the Water Resources Advisory 
Committee and directed it tc prepare a report to be presented to the 1955 Gener 
Assembly. The report is not yet available. 


Pamphlet entitled "The States and Their Water Resources", The Council of 
. State Governme Sots, April 20, 1955 


Among the Southeastern States, South Carolina is the first to have made a 
major study of these probiems. The report of the South Carolina Water Policy 
g 


obi 

Committee, released in 1954, has been yidedy Gistributedc both within and with- 

out the oo st two sessions of the South Caroline lecislature have 

ake ed its recommendations, which basically provide for the adoption of the 
riation doctrine to govern the use of surface waters . .. -« 
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, at the request of the Governor, a study agency gave 
careful consid ue 


deration to the eras of water supply and water rights and has 
recommended a besic water rights statute very similar to that proposed in South 
Carolina. 


September 1955 Issue, Journal, American Water Works fssociation 


North Carolina was rade painfully awere of the problem of water resources 
7 the severe Grought of 1954, as well as by earlier experiences. In fall 
953, Governor Umstead appointed the Water Resources Advisory Cormittee to 
nsider the problem, This group later drafted legislation which was intro- 
uced in the 1955 General Assembiy. These bills, S.B. No. 153 - H.B, No. 298 
state: The general welfare requires that the water resources of the State be 
put to beneficial use to the fullest extent of which they are capable, and 
that waste or unreasonable use, or unreasonable method of use, of water be 
prevented, and that the conservation of such water be exercised with the view 


d 


to the reasonable and beneficial use thereof in the public interest. 


« « « « Natural bodies of water ere public wealth of the State and sub— 
ject to appropriation in accordance with the provisions of the proposed act, 
provided, however, tlat the act shall not deprive any person of any vested 
right in the use of water. 


These are the precedences that future appropriations of water will take: 
(1) water for human consumption; (2) water for agriculture and industrial pro- 
duction; and (3) water for other general purposes. 


This legislation was not passed by the General Assembly. There are many 
obvious difficulties to be resolved in changing from common law to the com- 
pletely different approach of appropriation. 


A law (HB. 962) was enacted which will enable the governor - in a water 
emergency in a specified area - to appropriate water within that locality and 
to regulate its use. This legislation provides for a Board of Water Commission- 
ers whose assigned duties are as follows: 


(1) To carry out a program of planning, research, and education concerning 
the long-range use of water resources, 

(2) To maintain a general inventory of water resources 

(3) To notify municipalities or other governmental wits of potential 
water shortages or emergencies, with recommendations 

(4) To file with the governor and the General Assembly a biennial re- 
port of the activities with recommendations for improving, con- 
serving and using water resources 

(5) To make available to the public information on all legislation re-— 
commended by the board. 


Reports on Water Resources, The Council of State Governments, October 1955, 
BX-298 


"Water Resources of North Carolina", Department of Conservation and Develop. 
ment, 1955, is an introductory eleven-volume inventory of water resources, under 
taken in connection with the need for a new comprehensive water code for the : 
state, The succeeding ten volumes will contain detailed information and data 
pertaining to specific basins. The present report provides a background for 
subsequent volumes and discusses the influence of regional factors. It notes 
water shortages in the State and outlines the use of water for domestic and 
municipal purposes, for recreation, and for hydroelectric power. Problems of 
surface water, ground water, quality of water, and abatement of stream pol- 
lution are discussed. Several related subjects, such as soil conservation, 
watershed management, navigation, flood control, and beach erosion also are 
considered, Finally, the status of water law is reviewed with careful con- 
sideration of proposals made for changes in the laws of North Carolina and 
other states. The following recommendations are made: 


a@e Proper methods of conservation and water use must be adopted, with 
storage in time of abundance, giving first priority to domestic and 
municipal usese 

b. More funds are heeded for topographic mapping and for the State Pes}: 
Sanitation Committee. 

C. Programs pertaining to proper land-use practices (strip cropping, con-— 
tour planting, terracing, grasslands, floodwater retarding structures, 
etc.) should be encouraged to reduce floodwater and increase infil- 
tration rates into the soil. Support should be given districts under 
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provision of Federal Small Watershed Act of 1954. 

d. Efforts should be made to obtain authorizations for needed flood 
control and navigation projects, such efforts to include offer of 
cash contributions to federal government by local interests, 

e. Funds are needed for a full-time beach erosion engineer. 

f. Action should be taken to provide a sound legal foundation for re- 
solving conflicts in water matters. 


Paper presented before the North Carolina League of Municipalities by 


J. Revel Armstrong, Solicitor, Department of the Interior, October 24, 1955 
at Durham, North Carolina 


- - » You are to be congratulated on your efforts to formulate a compre- 
hensive water policy before the situation becomes too critical. It is always 
much easier to grapple with troubles while they are relatively small. As one 
of your water engineers has said, your State "has been endowed by nature with 
generous water resources of highest quality. These are a priceless heritage 
to be used for the best interests of the State. . . . Man can accumulate not 
more than a trifle of the water that falls to the earth. His wisest, surest 
way to gain by this is to study the waters that fall, their seasons, their 
qualities, and their potentials and then use this knowledge to the end that 
all may benefit." I understand, too, from a paper of Mr. Jarrett of the State 
Board of Health that your program of development of public water supplies be- 
gan in 1921 and that on the whole it has progressed remarkably well, especially 
from a sanitary point of view, but it has not been until this year that your 
forward looking General Assembly and State officials decided to follow what 
Clarence Davis, the Under Secretary of the Department of the Interior, calls 
the proper approach. He says: "A water policy must not confine itself merely 
to municipal water supplies, nor to control of floods, nor to the irrigation 
of land, nor yet to the control of pollution. It must be broad and compre- 
hensive; it must consider all of these problems as a unified part of a program 
of the development of water resources", 


Please believe me that I am not posing as an expert in North Carolina 
water law, but in order to familiarize myself with your troubles I studied the 
laws that the last session of your General Assembly enacted. 


Prior to the recent laws the State Poard of Health was probably the most 
active governmental agency in the field of water regulations. It was author- 
ized, and still is, to control and examine water to determine the suitability 
for drinking and other domestic purposes. It issues the rules and regulations 
necessary to prevent contamination. It advises cities and towns and requires 
the submission of plans to regulate water supplies and sewage disposal. The 
State Board of Health has a State Stream Sanitation Committee composed of 
eight members, which assumes the responsibility for the quality of the State's 
water resources and establishes methods for protection of health, recreation, 
fishing, agriculture and animal life. It can prevent the improper use of 
water which would cause additional pollution and it can approve pollution 
abatement projects. 


In 1925 the General Assembly created the Department of Conservation and 
Development whose general duties. are’ to promote commerce and industry and the 
natural resources of North Carolina. It is responsible for coordinating ex- 
isting scientific investigations and State agencies interested in formulating 
and promoting sound policies of conservation and development. It collects, 
classifies and makes public basic data which are important in rounding out 
any type of policy. A 1951 statute charged the Department with an important 
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administrative function, namely, the issuance of permits for the use of water 
when the applicant expects to take water for the purpose of irrigation in such 
amounts as to substantially reduce the volume or flow of a stream. Within the 
Department is the Division of Water Resources, Inlets and Coastal Waterways, 
whose functions are concerned with water resources conservation and develop- 
mente 


The State Poard of Water Commissioners was authorized by an act ratified on 
May 6, 1955. It is a board composed of seven members appointed by the Governor, 
one to represent agriculture, one to represent the electric power industry, 
another representing municipalities, another to represent other industries. 
The Water Commissioners' general functions are in the field of research, planning 
education, and advice. It does have authority to notify municipalities of po- 
tential water shortages and to make recommendations to them. If the cities fail 
to follow the CBU LO aE On! > tes, become ineligible for emergency diversions 
of water. 


Chapter 1195 of the 1955 session laws provides two or more political sub- 
divisions, including public corporations, with authority to organize water and 
sewer authorities. It also authorizes the political subdivisions to convey the 
water and sewer systems to such an authority when it is created and permits the 
political subdivisions to enter into contracts providing for supply services 
from the authority. The water and sewer authorities have no power to acquire 
by eminent domain water, water rights or lands having water rights attached 
without first securing from the Board of Water Commissioners a certificate 
authorizing such acquisitions, The Water Commissioners are required to hold 
public hearings on the matter and may issue certificates only to such projects 
as have met the test of using the water most beneficially on a statewide basis. 
At the hearing the Board must determine the necessity for the project and 
whether it will promote storage and conservation of water. It must investigate © 
the damage done to present users in the watershed, the feasibility of alternate 
sources of supply, and the detriment to present and potential users of such 
alternate sources of supply. The Act then provides for an action of damages 
for any injury to a lower riparian owner. In other words, the Poard has a 
big job cut out for itself when presented with such an application, but in any 
event it appears to me that the factors that it will consider before issuing 
a certificate are. well thought out and pertinent .to the cause of conservation. 


It is worth noting, I believe, that if one municipality chooses to construct 
a water or sewer project, it does not have to obtain such a certificate from the 
State Poard, nor are any hearings conducted. The new provision applies only 
when two or more governmental agencies join in setting up an authority. Any 
municipality in your State has the right to condemn land and water for munici- 
pal purposes. Of course, with the condemnation goes the correlative right of 
compensation for the taking of someone else's property right. 


qy 


The last session of the General Assembly gave the State Board of Water 
Commissioners the additional job of obtaining and studying date on the water 
resources of the State. It charges them with the duty of planning a long-range 
water resource conservation program and recommending to the Governor and the 
Assembly methods for improving, conserving and using water.. I truse that these © 
studies will be coordinated with the excellent work which the Department of 
Conservation and Development has been conducting on the water resources by 
virtue of funds allocated by the Council of State, approved by the Governor 
and by the Advisory Committee to the Board. I have read the first of the 
11 volvmes that are intended and find that it is an excellent beginning. I 
commend it to your reading when the proper time comes, 


ms fo 


SCS-TP128, Ocbober 1755, Soi. Conservation Service, Us. S. Department of 


i 


1955 Session Laws of North Carolina evs Bill No, tk 


creates « State Board of Water Commissioners appointed by the governor; pre- 
scribes the powers and duties of the beard, ineluding the We ao pee “carry 
out « program of planning, BRAaanSE i, and education concerning the fee 
and use of water resources, (b) to ualcbain a general inventory of water 


resources, and (c) to Briss ci countic¢ cities and towns during water emer- 
gencies, after certain requirements ere met, to divert such water in the emer- 
gency area as is necessary to meet the needs of pues consumption, necessary 
sanitation and public safety; and provi des that th @ governor may direct the 
cooperation and assistance of all State agencies and officials in achieving the 
objectives of the act. 


some Current and Proposed Water-lights Legislation in the Eastern States. 
Ey Harold i. Ellis, Iowa Taw Review, in process 


In a few States, including Minnesota, Wisconsin, and North Cerolina 
permit may need to be obtained from some State agency to take water for irri- 
gavion or other BE Paso? from a watercourse, or, in some cases, from a ground 
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water source. But in most such states it seems doubtful whether these permits, 
when granted, create any substantial property rights in the permittees, More 
over, such statutes often include important exceptions or limitations fOr 
example, a Maryland statute which relates to both surface and ground waters 
appears to except the diversion and use of such waters for "domestic and fari 


ing Pee oe and also excepts ponds and low capacity wells. 


% x % % ¥ x 
oe North Carolina Legislature enacted a. statute in 1951. (Gen. Stat..of 
N.C., Sec, 113-810) which requires simply that permits be obtained from the 
Department of Conseryation and Developm ant paners utilizing Merrts in a ahr eae 
fe 


or lake for the "purpose of Te Bee aa in such an amount as to "substantially 
recuce the volume or flow thereof". The Di ee is "authorized to investigate 
such a plar as to safety and public eerie and to approve plans and specifi- 
cations and issue permits". Since the statute says essentially no more, it 
seems rather questionable whether any substantial legal rights as against 
riparian owners or others are created in the applicant by the issuance of such 
a permit. 


No definite regulations or standards appear to have been promulgated to 
date as ar aid to the administration of the statute. Each permit issuec is 
generally granted for an indefinite period of time, but contains express re~ 
servations the effect that: (1) it will be revoked automatically if at any 
time it interferes with any institutional or municipal water supply, and (2) 
it will be reviewed with the idea of issuing 2 Boe oe a if. others, later 
request the use of water from the sar ariw 
ly made subject to riparian rights, iis are ‘continually aed in mind and 
every poss sible action is taken to protect such rights" » Hach permit includes 
a provision regarding the rate of Aeris. In conformity with a provision 
in the statute which authorizes the Director to investigate the applicant's 
proposed irrigation plan "as to safety and public interest", the Director 
sometimes includes such express conditions in the permit as may be considered 
necessary to insure such protection. 


Neither the Wisconsin, Minnesota, nor North Carolina statutes mention any- 
thing concerning what effect, if any, priority in time of application would 
have. While the determination of this question by each of the administering 
agencies has not been definitely ascertsined, it would appear that priority in 
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time has little, if any, significance. Apparently, none of these statutes, as 
interpreted and administered, would purport to have any substantial effect upon 
riparian rights, other than that certain administrative restrictions have been 
imposed upon the exercise of such rights. 


We now turn to e consideration of some specific and rather extensive legis 
lation on water rights which has been proposed, but not yet enacted, in five 
states, -— South Carolina, North Carolina, Arkansas, Michigan, and Wisconsin. 
All of these proposed bills would apply solely to the use of surface water- 
courses, with some attention to diffused surface waters, except for the Wis- 
consin proposal, which would also apply to ground waters. 

x x a x x % 

The North Carolina and Wisconsin proposals would involve an expansion and 
modification of the existing permit systems in those States, while the other 
proposals would constitute a definite, though only a partial, departure from 
the riparian common law systems in those States. All would shift toward some 
version of the prior appropriation doctrine which has developed in the West. 
They vary somewhat in the type of water sources to which they would apply, in 
the extent to which they purport to abrogate or limit riparian rights, and in 
certain other respects. But several identical or similar provisions appear in 
all of them. Ali would involve regulation by a State administrative agency. 

% % x % x 

A bill, S.B. 153 - H.B. 298, substantially similar to the original South 
Carolina proposal, was prepared for introduction into the North Carolina Legis- 
lature in 1955. This constituted one of a number of legislative proposals which 
were given consideration following a 1955 report on Water Resources of North 
Carolina by the North Carolina Department of Conservation and Development, Di- 
vision of Water Resources, end the Committee on Water Resources, Iniets and 
Coastal Waterways. This report recommended, among other things, that permits 
should be required for all uses of water for all purposes, instead of only for 
irrigation, as is the case under the existing North Carolina law. 
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I am informed, however, that the proposed bill was killed in the Committee © 
on Conservation and Development, and never was voted on by the Legislature. The 
bill differed from the original South Carolina proposal in relatively few re- | 
spects. It provided, for example, that: "Where future appropriations of water | 
for different purposes conflict, they shall take precedence in the following . 
order, namely: (1) water for human consumption; (2) water for agricultural and 
industrial production; and (3) water for other beneficial purposes". 


It should be noted, however, that the proposed bill for North Carolina 
would not make as much a departure from the existing water laws of the State 
as would the South Carolina proposal, since existing legislation in North 
Carolina already requires permits for irrigation purposes. nile the above— 
discussed proposal was not enacted, at least three bills were passed in 1955 
which would have some bearing on water rights in the State. One of these 
bills, H.B, 962, includes a statement of policy similar to that in the pro- 
posed bill for South Carolina. But the bill goes no further than (1) to 
create a Board of Water Commissioners to study the water resource situation 
and problems and make recommendations and (2) to provide the Board with certain 
powers to act in emergency situations. Whenever the Governor declares the ex- 
istence of a water emergency within a particular area of the State, the Board 
may authorize any county, city, or town in such emergency area to divert all 
or‘any part of the water in the area to take care of the needs of human con- 
sumption and necessary sanitation and public safety, but for no other purposes. 
Anyone making such an emergency diversion would be liable to others who suffer 
any loss or damage on account of it, and would be required to post bond. Such 
diversions could continue only during the emergency period and would not 
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be permitted in a subsequent year unless reasonable plans had been acted upon 
to eliminate future emergencies by adequately enlarging one's water supply. 


Two other bills, passed in the 1955 session which have some bearing on 
water rights in North Carolina, include H,B. 809, which permits the formation 
of water and sewer authorities, and H.B, 1035, which permits the joint ac~ 
quisition, constrv setion, improvement, maintenance and operation of water 
supply facilities by two or more municipalities. 


The Movement for New Water Rights Laws in the Tennessee Valley States, 
by Robert H. Marquis, Volume 23, Number 7 (April 1955), Tennessee Law Re Review 


The priority of water use for irrigation in North Carolina is negatively 
recognized by a statute forbidding use of streams, rivers, creeks and lakes for 
irrigation purposes "in such an amount as to substantially reduce the volume 
thereof" without first obtaining approval of the Director of the Department of 
Conservation and Development. 

x % x Ss % # % 

As previously indicated, North Carolina has recently adopted a statute 
prohibiting substantial withdrawals of water for irrigation without first ob- 
taining a permit. Such a permit system should protect users of water. for 
purposes other than irrigation. It may also provide a method of bringing 
about equitable results among competing irrigators, and of giving permittees 
some assurance against issuance of other permits which would impair their in- 
vestments while preserving (through appropriate limitation and conditioning 
of permits) reasonable flexibility. Other states have employed a similar 
approach on a broader basis (see Md. Code Ann., Art. 66C, §§666-681 (Flack, 
1951); Minn. Stat. Ch. 105, §§ 37-64 (1949); Wis. Stat. § 31.14 (1949)). 


State Water Legislation, 1955, The Council of State Governments, BX-299, 
December 1955 


Senate Bill 308 permits industries to obtain a five-year amortization 
allowance for income tax purposes for the cost of any sewage treatment facil- 
ities. The act also provides that such facilities shall be exempt from local 
property taxation if the State Stream Sanitation Committee certifies that the 
facilities are necessary and meet all requirements of the Committee, 


Chapter 1131, Session Laws, 1955 (S,B. 251) provides that a municipality 
against which an abatement order is issued shall use every means at its dis- 
posal to curb pollution. Municipalities are authorized and required, if fi- 
nancially able, to issue revenue bonds to finance sewage treatment plants even 
when the voters turn down a general obligation bond issue for that purpose. 


SECTION II 


WATER LAWS OF STATES OTHER THAN NORTH CAROLINA AND ACTION THEREOF 
TOWARD FUTURE LEGISLATION 


ALABAMA 
Research Report No. 5, Louisiana Legislative Council, April 7, 1955 


Alabama is presently using the riparian doctrine but has no written law 
on the subject. In interpreting the doctrine in relation to ground water, 
the supreme court stated that "although landowner may pump or draw or drain 
underground waters without liability to neighboring landowners when proper for 
natural and légitimate use of his own land, he may not in an unreasonable 
manner force and increase flow to divert water from neighboring lands to some 
use disconnected with improvement and enjoyment of his own property", and that. 
"ea landowner has right to reasonable and beneficial use of underground waters 
on his property". 


Alabama has a comprehensive pollution law similar to the one in Louisiana 
(information regarding which is contained herein). The only dissimilarity 
is that the Water Improvement Advisory Commission, which administers the pol- 
lution law, also administers the water conservation laws of the state. 


Alabama has no statutes concerning irrigation or irrigation districts. 


The present agency of the State of Alabama dealing with water conser-— 
vation is the Water Improvement Advisory Commission, which is composed of 
the State Health Officer, the Director of the Department of Conservation, the 
Commissioner of the Department of Agriculture and Industries, the State 
Geologist, one member representative of municipal government, one member re— 
presentative of county government, one member from the University of Alabama, 
one member from Alabama Polytechnic Institute, one member representative of 
wildlife conservation, and six members respectively representative of the 
following six industries of ene state, VIZ: mining, textiles, chemicals, lun- 
bering, paper, and metals. The functions of this Commission at the present 
time are mainly advisory, and are concerned mainly with water pollution. 
the Commission is required to make surveys and to study and investigate 
problems of purity and conservation in cooperation with other agencies, to 
advise new industries in regard to pollution, to control and require correction 
of pollution that is creating a health hazard, and to make investigations or 
inspections to insure compliance with any of its rules or orders adopted. 


The laws of Alabaia on drainage and flood control are similar to the 
laws of Louisiana (See "Louisiana" herein). 


Alabama has no interstate compacts or agreements in connection with its 
water policy. 


The Alabama Legislative Reference Service has prepared for the Alabama 
Legislative Council a proposed bill which would give the Alabama Water Improve- 
ment Advisory Commission regulatory powers over ground-water conservation. 

The bill provides that any person desiring to drill a well shall apply. -to’ the 
commission.for a permit; that any person abandoning a well shald seal it and 
notify the commission; that the driller of a well shall upon the request of 
the commission keep a record of the depth, thickness, and character of the 
different strata penetrated and character of any water encountered; and that 
the driller of a well shall submit samples of well cuttings and an estimate 
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of the volume of water available. The bill provides that the commission shall 
collect, coordinate, and disseminate information relating to ground-water 
resources, cooperate with other governmental cepartments and other states, 

s 


and control all existing and future wells 


Sept. 1955 Issue, Journal, American water Works Association 

There has been considerable legislative activity in Alabara. (Note: The 
information regarding Virginia, North Carolina, South Carolina, Georgia, 
Florida, and Alabeia, contained on peges 848-550, Sept. 1955 Issue, Journal, 
American Water Works Association, was taken from a paper presented at the 
Annual Conference of the Association in Chicago on June 13, 1955 by G. S. 
Rawlins, Vice-Fres., J. N. Pease & Co., Charlotte, N. C, Mr. Rawlins 
stated that "information is not available for Mississippi, West Virginia, 
or Louisiana". ) 


The Movement for New Water hights Laws in the Tennessee Valley States, 
by Robert _H. Marquis, Volume 23, Number 7 (April 1955), Tennessee Law Review 


Legislation providing for an official study of water resources in Alabama 
is expected to be introduced when that State's legislature reconvenes in May 
of this year, 


Keport_on Water hesources, The Council of State Governments, October 1955, 
BX~298 


A report to the Legislative Council of Alabama by the Legislative Reference 
service, October 27, 1952, briefly outlines the problems that have developed in 
the state in connection with ground water resources. Common law rights prevail 
in Alabama, giving property owners complete ownership of the land and under- 
ground water. The only limitation on pumping or drawing of water is that it 
must be for natural and legitimate use on the owner's land. 


The report recommends that (1) the conservation of ground water be the 
responsibility of the same agency that is concerned with pollution, the Water 
Improvement Advisory Commission: (2) in order to regulate the location of 
wells, any owner be required to obtain a permit from the Commission before 
constructing a well; and (3) there be regulation of free-flowing wells, and 
it be required that all abandoned wells be effectively sealed off to prevent 
impurities from entering. 


State Water Legislation, 1955, The Council of State Governments, BX-299, 


Act 549 creates a joint interim committee to study problems of water 
pollution in the state. The committee, consisting of two members of the 
House and one Senator, is to submit its report to the 1957 session. 


ARIZONA 


Reports and Recommendations, October 1943, of Committee of the National 
Reclamation Association 


The constitution contains no direct reference to ground waters. It does 
provide: 

"The common law doctrine of riparian water rights shall not obtain or be 

of any force or effect in the State." 

"All existing rights to the use of any of the water in the State for all 
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useful or beneficial purposes are hereby recognized and confirmed." 
The present statute states: 


"The water of all sources, flowing in streams, canyons, ravines or other 
natural channels, or in definite underground channels, whether perennial 
or. intermittent, flood, waste or surplus water, and of lakes, ponds and 
springs on the surface, belongs to the public, and is subject to approp- 
riation and beneficial use, as herein provided. ... 


Groundwater Legislation in Arizona, State Land Department, Bulletin No. 
FOR RAN dS Gy 


An act, approved by the Governor on October 3, 1945, provides for a récord 
of wells and prescribes certain powers and duties of the State Land Commissione 
in relation to ground water. 


An act, approved by the Governor on April 1, 1948, contains a declaration 
of public policy for regulation of the use of ground water, defines ground- 
water basins and subdivisions, and establishes regulations for the designation 
and determination of critical ground-water areas. 


An act, approved by the Governor on March 18, 1953, prohibits the drilling 
of new irrigation wells, having a capacity in excess of one hundred gallons 
per minute, in a large area in the central valley of Arizona, in order to 
prevent further depletion of the ground-water resources thereof, and provides 
for permits for replacement wells, for deepening existing wells, and for com- 
pletion of wells substantially commenced, 


An act, filed in the office of the Secretary of State on April 22, 1954, 
transfers the jurisdiction, powers and duties vested in the Underground Water 
Commission, relating to the control, supervision, distribution and use of 
ground waters, to the State Land Department, and retains the previously de- 
clared critical ground-water areas. 


Reports on Water Resources, The Council of State Governments, October 1 ’ 


BX-298 


A report by the Underground Water Commission, January 1, 1953, contains 
conclusions and recommendations based on public hearings and studies made by 
consultants; discusses state's ground water resources, possible future sit- 
uation, and conservation measures; gives an economic evaluation of ground water 
in the state's economy; contains a legal study of judicial decisions and laws 
and factors to be considered in ground water legislation; and includes a 
summary of hearings held. 
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The report makes the following recommendations: 


Enact underground water legislation based on doctrine of correlative rights 
or other theory giving equitable apportionment in underdeveloped areas. 


Additional pump irrigation should be prohibited in certain areas except 
by specific permission of agency. 


Districts should be established in over-developed areas, enabling users 
to determine cut-back in water use by vote. 


Permit industries and municipalities to acquire rights to use underground 
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water in over-developec areas by purchase of existing agricultural rights, 
Domestic and stock watering uses should have superior rights. 
Law should be administered by a cormission end water engineer, 


Commission should cooperate with various federal asercies to provide 
proper program of watershed wmanagemente 


ARKANSAS 
Research Report No. 5, Louisiana Legislative Council, April 7, 1955 


Although Arkansas applies the riparian rights doctrine, there ere no 
statutes on the subject. A report of the Arkansas Legislative Council sums 
up the present law as follows: 


"There exist. no statutes which govern or regulate the use of ground water 
or subsurface water in this State. Neither have we been able to find any 
Supreme Court decisions wherein the rights to the use of ground water have 
been litigated. From this complete absence of precedent, we can only con- 
jecture as to what course such litigation would take if brought before our 
courts. We do know that Arkansas has followed the riparian doctrine in re- 
eard to the use of surface water rights. The latest pronouncement by the 
court on surface water rights is found in Thomas V. LaCotts, Law Reporter, 

May 18, 1953, Volume 96, No. 19. There the court said that a riparian owner 

is entitled to the unimpaired natural flow of a stream over his land, but 

this right is subject to reasonable use by upper proprietors. In other words, 
the court adopts the riparian owner view subject to reasonable use. In ap- 
plying this pronouncement to any future litigation on ground water rights, we 
are of the opinion that the court would follow the American doctrine of reason- 
eblesuse:-.h i. * 


In 1949, Arkansas enacted a law dealing with artesian wells. The law 
merely provides that an owner or tenant, who depends on artesian well water 
for home consumption and whose supply has become inadequate because of an 
uncapped, abandoned artesian well within his vicinity, may petition the 
county judge to teke appropriate action. After proper notification by the 
judge, the owner of the abandoned well must seal the well or pay the county 
#lO0 for sealing it. 


Arkansas defines pollution as the contamination of state waters (surface 
or underground) so as to create a nuisance, or render the waters unclean or 
noxious or impure so as to be actually or potentially detrimental to public 
health, safety or oe to domestic, Scan hae industrial, agricultural 
or recreational use, or to livestock, wildlife or fish. The law is adminis-— 
tered by a Water Pollution Control Commission apr eren of eight members. 

The commission is authorized to administer and enforce all laws and regu- 
letions relating to pollution of all surface and undergrouna waters, to 
investigate pollution and conduct research, to establish: water standards, 

to prepare a progran for the elimination of pollution, to issue orders re- 
quiring the discontinuance of discharge of waste, to approve plans for dis- 
posal systems, to conduct hearings, and to issue subpoenas. The commission 
may enter into agreements with other states for control of pollution of inter- 
state waters subject to the approval of the governor. The commission also 
acts as the State Water Pollution Agency for the purposes of the Federal Water 
Pollution Control Act. 
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It is unlawful to construct a new disposal system or change an existing 
one until the plans have been submitted to the commission and a permit has been 
secured, <A permit for the continuance of an existing disposal system is 
required and may be modified or revoked the same as other permits. All orders 
or rulings of the commission may be appealed to the courts. . 


Pollution of waters in violation of law or regulations adopted by the 
commission is a public nuisance and may be enjoined or abated. Such a vio- 
lation is also a misdemeanor, and each day's continuance of a violation is a 
separate offense. 


Arkansas has another statute which empowers the Fish and Game Commission 
to investigate industrial pollution harmful to wildlife and fish and to issue 
orders to control such pollution. 


There is a third pollution law which requires the Fish and Game Commission 
to investigate pollution upon petition of residents of territory adjacent to 
waters which are being polluted. 


Arkansas authorizes corporations, gives them the right of eminent domain, 
and permits them to draw water from rivers, lakes, and creeks. 


No specific Arkansas statutes concerning water conservation were found, 
Arkansas' drainage and flood control laws are similar to those of Louisiana, 


Arkansas has no interstate compacts or REAp one RUE with other states con- 
cerning water problems. 


Arkansas has been working on a revision of its water policy for some time. 
The Arkansas Legislative Council has already pubfished two reports relating to © 
the aspects of surface and sub-surface water. In addition to this, the Arkan- 
sas Water Resources Development Council, a private organization, has prepared 
a bill for presentation to the Council. This bill, which applies only to sur- 
face water, declares the policy of the State to bes 


"The use of water for irrigation, municipal, industrial, and all other 
beneficial purposes is a matter of public interest and affects the public wel- 
fare; the proper use of surface waters will facilitate the conservation of 
ground waters in many areas; and by encouraging the construction of dams, re- 
servoirs, pumping plants, conduits, and other structures to permit the proper 
collection, conservation, and use of surface water, the public interest is 
served, It is therefore declared to be the policy of the General Assembly 
that control of the use of water for all beneficial purposes shall be in the 
State." 


The bill provides that an individual's right to the use of water depends , 
upon putting it to a beneficial use and applies the prior appropriation doctrine 
to the right of use. However, actual application of water under reasonable 
methods of diversion to beneficial use prior to the effective date of the act, 
if the bill is passed, creates in the person effecting such use a vested right, 
and the priority of this right shall date from the time of actual application 
of water to a beneficial use. 


The act, if the bill is passed, is to be administered by the Arkansas Publi 
Service Commission whose duties shall include the promulgating, publishing, and 
enforcing of reasonable rules and regulations, the cooperation with all state 
and federal agencies, and the holding of hearings. The commission shall have 
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power to administer oaths, take testimony and depositions, and issue subpoenas. 


When found convenient in administering the act, the commission way desig- 
nate administrative areas. After proper publication and before a set date, 
those persons claiming vested rights to the use of water must file statements 
of their claims. These claims shall set forth, in addition to other required 
information, the source of water supply; the location of the point of diversion; 
the location and description of the ditch, canal, pumping plant, reservoir, 
or other works; the purpose of use of the water; the maximum quantity of water 
diverted or proposed to be diverted for direct use; the maximun quantity of 
water stored or proposed to be stored annually for use when needed; the lo- 
cation of the land on which the water is used or proposed to be used; the 
dates of beginning and completing construction of water use facilities and 
the dates of beginning and of completion construction of enlargements; the 
date on which the water was first used and the date on which the maximuwn use 
of water was first made; the time required for the completion of such con=’. : 
struction as may then be under progress; and such other data, including maps, 
as may be required by the Commission, The commission must keep a record of 
each claim filed and the date of its filing. 


After the effective date of the act, any person not having a vested right 
to the use of water and who desires to obtain the right to use water must file 
an application with the commission. The application requires the same type of 
information as is required of those filing claims of vested rights. A record 
of the date and hour of the receipt of these applications must be kept by the 
commission, as the priority of right under such application shall date from the 
time of its receipt by the Commission, 


After receipt of an application the commission shall make en investigation 
and, within a reasonable time, either approve or reject the application in 
whole or in part. Before approving or rejecting an application, the commission 
must provide for a hearing at which anyone already using water from the same 
source may object to the issuance of a new permit. In the event a permit is 
issued, it shall contain the same type of information as that required of those 
filing claims of vested rights. The permit shall also state the time in which 
the applicant must complete his installations and commence the actual use of 
water, If the provisions of the permit are properly met, a Jicense shall be 
issued to the applicant evidencing his right to the use of water. The license 
shall contain similar information to that contained in the permit, 


The determination of the relative rights of claimants to the use of water 
from the same or several sources will be made if, upon investigation, the 
commission finds that the facts and conditions justify such a determination. 

A detailed procedure for arriving at the determination is set forth in the act, 
After the determination has been made, the commission must file with the county 
court a certified transcript of its findings, order of determination, and evi- 
dence taken at the hearings, together with a petition praying for an adjudication 
of water rights. All parties concerned have the right to be heard in court, 
After the court hearing, the judge shall render a judgment, affirming or modi- 
fying the order of determination of the commission and adjudicating the relative 
rights of all parties to the proceeding. The court shall declare, as to each 
person whose right to the use of water is adjudicated in the judgment, the 

source of water supply, the location of the point of diversion, the purpose of 
use, the maximum quantities permitted to be diverted and to be stored annually, 
and such other matters as may be necessary to identify and describe the right 

and the exercise thereof in relation to the other rights adjudicated in the 
decree. Appeals may be taken to the Supreme Court either by the water users or 
the commission. The final judgment shall be conclusive as to the relative rights 
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therein adjudicated of all parties to the proceeding and shall not be subject t 
collateral attack in any other proceeding. After a final judgment is rendered — 
the commission shall issue to each person whose right was adjudicated therein 

a certificate of adjudication evidencing his adjudicated right. All. such certi 
ficates shall remain in effect until such time as a court of competent juris- 
diction declares that the water has been abandoned, 


The commission is authorized to designate water masters who shall be 
authorized to enforce the provisions of orders of determination and judgments 
of adjudication... The water masters shall supervise the diversion of all water 
taken from the source and shall have power to arrest any person violating any 
of the provisions of the act. Persons arrested by a water master may appeal 
to the commission. 


The act makes water a real right and, as such, permits it to be sold sepa- 
rately or with the land. The right to the use of water shall cease upon the 
abandonment of that right. Such an abandonment shall be evidenced by an intent 
to abandon or by a continuous failure for a period of three years to effect a 
beneficial use of the water. 


At the request of a water user the commission may, after proper hearings 
and after determining that the public interest and outstanding rights will not 
be adversely affected thereby, authorize the user to change the point or points 
of diversion of the water, or change the location of works for the transmission 
or distribution of the water, or change the purpose for which the water is 
authorized to be used, or change in whole or in part the location of the gross 
area within which the use of the water may be affected. 


The act does not apply to the appropriation of water for domestic use or 
to the impounding of diffused surface waters. 


sept. 1 Issue, Journal, American Water Works Association, page 855 


A bill was passed by the drkansas legislature, providing for the creation 
of a special eleven-man committee to study surface water rights legislation. 
This new law also grants powers of eminent domain to water rights, but municipal 
governments may fix the rates, The water utilities are also authorized to 
transfer any surplus from operating and maintenance funds to bond redemption 
account, and cities are empowered to borrow (without having the indebtedness 
count in the constitutional limit), on promissory notes, for the preliminary 
expenses of expanding existing systems, 


Some Current and Proposed Water-Rights Legislation in the Eastern States, 
by Harold M. Ellis, Symposium Issue, Jowa Law Review, in process 


Another appropriation doctrine statute, somewhat similar to the North 
Carolina and South Carolina proposals, was proposed in the 1955 session of the 
Arkansas Legislature, but it was withdrawn without being voted on. — 
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While the proposed bill was withdrawn by its sponsor, without being voted 
on, it seems to have generated some lively debate in the legislature when it 
was brought up for discussion. Among objections which appear to have been 
raised were: (1) the State would control the use of water in local areas where 
such control might not be wanted, and (2) under the prior appropriation doctrine 
many small farmers might be excluded. The preferential treatment accorded to 
those who were already making use of stream waters was also objected to, and 
presumably promoted the deletion of such provisions in the amended draft of 
the bill. 
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In lieu of the proposed bill, another bill was enacted in 1955 which de- 
clared the State's policy to control the development and use of water for all 
beneficial purposes and established a commission to study the matter and re- 
commend ways of implementing such water policy, particularly as to natural 
streams and lake waters. 


Previous to this, the case of Harrell v. City of Conway had come before the 
courts and reached the Arkansas Supreme Court for determination in 1954. The 
court noted that, in previous cases, it had not had the occasion to make any 
definite choice between the two opposing riparian theories of natural flow end 
reasonable use. The court refrained from making such a choice in the Harrell 
case, as this was unnecessary in its determination. So this important question 
is still unanswered. The court stated that, under the natural flow theory, 

"qa riparian owner may withdraw water for domestic uses but not for such arti- 
ficial use as the irrigation of crops or the operation of a factory". It would 
appear, therefore, that rights to use natural watercourses for irrigation and 
other so-called "artificial" purposes is open to some question in the State. 


Reports on Water Resources, The Council of State Governments, October 1955, 
BX-298 


The Research Department, Arkansas Legislative Council, published in January 
and February, 1954, research memoranda covering aspects of legal control of sub- 
surface water, aspects of legal control of surface water, Arkansas' water situ- 
ation, and Arkansas' ground water resources. 


State Water Legislation, 1955, The Council of State Governments, December 
1955, BX-299 ; 


Act 255 (SB 366) authorizes the Governor to appoint five persons as members 
of the Arkansas Water Compact Commission, The Commission is authorized to negoti- 
ate compacts: with officials in adjoining states concerning the use of interstate 
waters. It may enter into compacts subject to-their ratification by the General 
Assembly. 


Act 414 (SB 424) permits two or more municipalities to join together in 
the acquisition or construction of a water works system. The municipalities 
may jointly issue bonds to finance such projects, and such bonds are to be se- 
cured by the total revenues of the water works system. 


Act 66 (HB 70) authorizes drainage districts to take necessary steps to 
secure federal assistance in the construction of dams and reservoirs. 


CALIFORNIA 


Report and Recommendations, 1943, of Committee of the National Water Re- 


clamation Association 


The following constitutional amendment was adopted November 6, 1928: 


"It is hereby declared that because of the conditions prevailing in this 
state the general welfare requires that the water resources of the state be put 
to beneficial use to the fullest extent of which they are capable, and that the 
waste or unreasonable use or unreasonable method of use of water be prevented, 
and that the conservation of such waters is to be exercised with a view to the 
reasonable and beneficial use thereof in the interest of the people and for the 
public welfare. The right to water or to the use or flow of water in or from 
any natural stream or water course in this State is and shall be limited to such 
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water: as shall be reasonably required for the beneficial use to be served, and 
such right does not and shall not extend to the waste or unreasonable use or 
unreasonable method of diversion of water. Riparian rights in a stream or 
water course attach to, but to no more than, so much of the flow thereof as ma 
be required or used consistently with this section, for the purposes for which 
such lands are, or may be made, adaptable, in view of such reasonable and bene- 
ficial use; PROVIDED, HOWEVER, that nothing herein contained shall be construed 
as depriving any riparian owner of the reasonable use of the water of the 
stream to which his land is riparian under reasonable methods of diversion and 
use, or of depriving any appropriator of water to which he is lawfully entitled 
This section shall be self-executing, and the Legislature may also enact laws 
in the furtherance of the policy in this section contained." 


The Civil Code Provides that: 


"All water or the use of water within the state of California is the proper 
ty of the people of the State of California, but the right to the use of runnin 
water flowing in a river or stream or down a canyon or ravine may be acquired b 
appropriation in the manner provided by law; ... " 


Rules, Regulations and Information pertaining to Appropriation of Water 
in California, California Administrative Code, 1952 


The duties, powers, and jurisdiction vested in the Department of Public 
Works by Division 2 of the hater Code relating to water are administered and . 
exercised through the State Engineer, who is the Chief of the Division of Water. 
Resources. 


Since December 19, 1914, the appropriation of water in California has been 
governed by the Water Commission Act (Statutes 1913, Chapter 586), The pro- 
visions of this act, as amended, were codified in 1943 and are now (1952) con- 
tained in the Water Code (Statutes 1943, Chapter 368, as amended). 


The Water Code and the Rules and Regulations of the Department of Public 
Works adopted pursuant thereto prescribe a definite procedure in connection 
with the initiation and consummation of rights to appropriate water. Detailed 
information is contained in the rules and regulations, pages 5 through 27, 
erc under the heading "General Information, Pertaining to Applications to Appro 
priate Water", pages 29 through 31. 


Compilation and Summary of Pollution Control Legislation enacted by the 
California Legislature, 1949 Regular Session 


The existing permit law, which in theory requires that all disposals of 
sewage and industrial waste be controlled under permit issued by the State 
Department of Public Health, is repealed on December 15, 1949 (Chapter 1550). 


Control of the economic efforts of sewage and industrial waste is estab-— 
lished by the Dickey Water Pollution Act (Chapter 1549). Pollution and nuisance 
are subject to control by Regional Water Pollution Control Boards which are 
created for the nine major drainage regions of the State. The regional boards 
are composed of five appointees representative of the major interests involved. 
They have the duty to coordinate the action of the numerous governmental agencie 
involved and to promote cooperative action with waste producing industries. The 
boards are empowered to make and enforce rulings as to conditions to be main- 
tained in all instances of pollution and nuisance, existing or threatened, with- 
in their region, but the boards may not svecify the manner or means of main- 
taining the required conditions. Communities within a region are not prevented 
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from adopting and enforcing additional regulations which may be deemed necessary. 
Upon failure of anyone to comply with an order of a regional board an action 

for injunctive relief must be brought by the district attorney, or, if he 

should fail to act, by the Attorney General. 


A State Water Pollution Control Board is created, consisting of the State 
Engineer, the Directors of the Departments of Public Health, Agriculture, and 
Natural Resources, and nine appointees representative of the regions of the 
State and of the various interests in these problems. The state board has the 
duty to undertake statewide planning for pollution control, acting in an advisory 
capacity to the regional boards. It will direct research programs in the tech- 
nical phases of pollution control, and will administer the State Water Pollution 
Control Fund. The state board may act as an appeal board in any specific in- 
stance of pollution where it is found that a regional board has not taken proper 
action. 


An executive officer and staff is provided for each of the boards. Funds 
for administrative expenses are appropriated to the state board for allocation 
to the regional boards (Chapter 1554). The state and regional boards may obtain 
assistance from any state or local agency, and the state agencies most concerned 
with pollution problems - The Department of Public Health, the Division of Fish 
and Game, and the Division of Water Resources - are specifically directed to 
Beene with and assist the control boards (Chapters 1549, 1550, 1552, and 
1032) 


Financial assistance to communities for sewerage projects is provided by 
means of loans from a State Water Pollution Control Fund (Chapter 1551). This 
fund will be administered by the State Water Pollution Control Board. All or 
any portion of funds needed for a sewerage project may be loaned, with payments 
deferred as long as may be considered necessary, upon security of bonds of the 
community. Before state funds are loaned, it must be shown that the project is 
feasible and cannot be financed through private sources, Cities and districts 
are allowed to issue "second mortgage" revenue bonds to secure such loans, or 
to secure similar loans which may be available from the Federal Government or 
from any other source (Chapter 1555). Communities can enter into long term 
contracts with industry for waste disposal (Chapter 1555), and an appeal pro- 
cedure for review of sewer rental charges is established (Chapter 865). Funds 
necessary for sewerage facilities are excluded from tax limitation in cities of 
the sixth class (Chapter 1253). 


The Division of Water Resources is directed to conduct a continuing survey 
of water quality in the State with regard to pollution from all sources (Chapter 
1552). The division is directed to study all facts relating to the feasibility 
of reclamation of waste-water for industrial or agricultural purposes. Water- 
well drilling practices, as they relate to pollution of underground waters, will 
be investigated, and the division will recommend minimum standards for proper 
well construction and sealing of abandoned wells in particular areas. Reports 
and recommendations relating to these matters are to be made by the division 
to the Legislature and to the appropriate Regional Water Pollution Control Foard. 
Every person who hereafter constructs or alters any water-well must file a de- 
tailed report with the appropriate regional board. Failure to do so, or falsi- 
fication of such record, is a misdemeanor. Violation by any licensed well driller 
or any provision of the Health and Safety Code or Water Code relating to water 
well drilling is made grounds for disciplinary action by the State Contractors’ 
License Board (Chapter 1433). The University of California is allocated $50,000 
for research in technical problems of disposal of sewage, garbage, and industrial 
waste (Chapter 1575). 
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Sept. 1955 Issue, Journal, American Water Works Association, pages 856-857 


In California, more than 600 bills presented to the 1955 Legislature had t 
do with water. Many of these were introduced by various senators just to 
attract attention to themselves. 


Probably the most important proposed legislation was the so-called Feather 
River Project, in which water would be taken from the areas of surplus water 
in the northern part of the state and delivered to the southern part over a 
distance of about 500 miles. This procedure has been balked by the fact that 
the counties of origin insist on grarantees that permitting water to be trans-—. 
ported for use elsewhere will not preclude later appropriations for local de- — 
velopment. The southern section feels that the northern area should be guaran- 
teed for reasonable development in the future. In return, the northern part of 
California is quite willing to furnish surplus water rather than waste it to 
the ocean. Bills to permit this scheme have not been passed. The lower house 
appropriated funds to purchase the sites for the St. Louis and Orvalles reser- 
voirs which are necessary to the Feather River Project. .This bill, however, 
was rejected by the upper house, 


An important law that was enacted to help save the resources of ground wate 
basins permits a pumper to take water from a source nontributary to the basin 
without losing his rights to ground water, 


A recent law requires a person in the southern counties of the state, ex- 
tracting water from an overdrawn basin, to reveal his pumpage to state authori- 
ties. Upon verification, such recordation then becomes prima facie evidence in 
any future adjudication. 


Another law provides for the formation of replenishment districts (see the 
paper prepared by Krieger on p. 909 of this issue). This isocthe most far-— 
reaching water legislation in the state's history. (Note: James H. Krieger, 
Attorney, Best, Best, and Krieger, Riverside, California, states that a water 
replenishment district will have many of the powers of most public corporations; 
that its principal function will be to replenish the ground-water supplies of 
the area within the boundaries of the district; that it may raise funds by 
selling water, placing an ad valorem tax on a special assessment on those who 
extract ground water; and that replenishment water may be purchased from a non- 
tributary distributor, such as the Metropolitan Water District, and be spread 
into the underground basin or sold to persons agreeing to discontinue pumping 
in exchange for water.) 


A bill, proposed by fishermen, was passed requiring water works to permit 
commercial fishers to utilize reservoirs, This law, distasteful, of course, 
to the utilities, was vetoed by the Governor. 


(Note: The information regarding Nevada, Washington, and California, con- 
tained on pages 856-857, Sept. 1955 Issue, Journal, American Water Works Associ- — 
ation, was taken from a paper presente@ at the Annual Conferences of the Associ- 
ation in Chicago on June 13, 1955 by L. J. Mlexander, Chief Engr., Southern 
California Water Co., Los Angeles, Calif.) aan ; 
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Reports on Water Resources, The Council of State Governments, October 1955, | 
BX-298 


Bulletin No. 1, Publication of State Water Resources Board, 1951, reports 
the findings of an investigation of the water resources of California by the 
State Water Resources Foard as directed by the Legislature, discusses the general 
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water resources situation in California, describes the methods and procedures 
used for the study, outlines and describes in detail the drainage basins of 
California by major hydrographic areas, and discusses, for each hydrographic 
area, precipitation and run-off, flood flows, and frequency and quality of 
both surface and ground waters. : 


The final report of the Assembly Interim Committee on Conservation, Plan- 
ning and Public Works, April 1953, recommends that separate branches of natural 
resource administration, including Department of Weter Resources, be depart- 
mentalized. It also recommends a State Poard of Natural Resources to give 
coordination of planning and administration between departments and to admin- 
ister research and education programs. 


"Proposed State Organization for Administration of Laws and Policies Per- 
taining to Water in California", prepared by Legislative Auditor and dated 
January 8, 1954, recommends that functions now being performed by various water 
agencies be consolidated in a single operating agency, a Department of Water 
Resources organized along functional lines with diversions for Administration, 
Water Resources and Quality, Water Rights, Project Planning, and Project Main- 
tenance and Operation, the last division to have sections on irrigation and 
flood control, and, later, power, if needed. The numerous boards now in ex- 
istence would be replaced by a single State Water Resources Poard, largely 
advisory, with only a few specific operating functions, such as issuance of 
revenue bonds. 


The Department of Water Resources would establish seven régional offices 
with regions conforming to the seven major hydrographic divisions of the State. 
Each of the seven offices would have the assistance of a Regional Water Re- 
sources Boaid of five appointed members and two ex officio, the chief of the 
regional office and the member of the State Foard from that region. The 
Regional Boards would be strictly advisory but would interpret state policy to 
the local communities and receive suggestions and advice from local water users. 


"Analysis of Proposals for Reorganization of California Water Resources 
Agencies", Senate Interim Committee on Governmental Organization, 1954, con- 
cludes that practically all of the recent proposals for reorganization call 
for a Department of Water Resources with a Director appointed by the Governor; 
that coordination of agencies, but not functions, would create a figurehead 
director without administrative responsibility; and that agencies concerned 
with principal water resource functions of planning and construction of pro- 
jects can be consolidated without necessarily including these related functions 
of watershed management, negotiation of interstate compacts, and water pol- 
lution, which, however, do require coordination. 


SCS-TP-126, October 1955, Soil Conservation Service, U. S. Department of 
Agriculture 


Chapter 1886, Statutes of California, 1955 (Senate. Bill No. 1874), declares 
that it is the intention of the legislature for the State to pay the costs of 
lands, easements and rights of way for projects undertaken by local organi- 
gations pursuant to Public Law 566; ... 


Chapter 1680, Statutes of California, 1955 (Senate Bill No.182) provides 
for the formation of improvement districts in soil conservation districts to 
cooperate with the United States in carrying out works of improvement under 
Public Law 5663... . 
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State Water Legislation, 1955, The Council of State Governments, BX-299, 
December 1955 


Chapter 1810 (SB 935) creates a commission of the State Engineer and six 
other members appointed by the Governor from specified localities. The com- 
mission is to cooperate with a similar commission of Nevada and a representa-— 
tive of the United States in formulating and submitting to legislatures of 
both states a compact concerning distribution and use of waters from several 
interstate streams. Appropriation $50,000. 


Chapter 1015 (SB 935) requires the State Engineer to consider the relative 
benefit to be derived from all uses of water in acting upon applications for 
appropriation. 


COLORADO 


Report and Recommendations, October 1943, of Committed of the National Re— 


clamation Association 


The constitution of Colorada provides: 


"The water of every natural stream, not heretofore appropriated, within th 
state of Colorado, is hereby declared to be the property of the public, and the 
same is dedicated to the use of the people of the state, subject to appropri- 
ation as hereinafter provided." 


"The right to divert the unappropriated waters of any natural stream to 
beneficial uses shall never be denied. Priority of appropriation shall give 
the better right as between those using the water for the same purpose; but 
when the waters of any natural stream are not sufficient for the service of 
all those desiring the use of the same, those using the water for domestic 
purposes shall have the preference over those claiming for any other purpose, 
and those using the water for agricultural purposes shall have preference over 
those using the same for manufacturing purposes." 


sept. 1 Issue, Journal, American Water Works Association, page 855 


In discussing Colorado's water problems in a message to the state legis— 
lature, Governor Johnson said: 


The unfortunate controversy between the eastern and western slopes must 
be resolved constructively. Colorado should see a.solution which’ would bene— 
fit both slopes and injure neither. It can be done. It must be done. Colo- 
rado's ground water resources need to be explored to the fullest extent by com-_ 
petent technicians, and these precious resources need to be protected by law 
with respect to private and public equities and against abuse and waste. The 
Colorado Water Conservation Board must get on top\of this problem with firm 
and aggressive determination at once, and give the General Assembly its views 
as to whatever legislation is required to protect the public interest. An 
extensive and cooperative groundwater exploration with the U. S. Geological 
Survey should proceed unhampered by lack of necessary state funds. 


Reports on Water Resources, The Council of State Governments, October 1955, 
BX=298 


"colorado's Water Kesources", Colorado Water Conservation Board, June 1954, 
discusses the basic physical situation as to surface and underground water ~ 
supply, mentions need for survey of underground water, outlines Colorado's 
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water law and describes the Water Conservation Board, presents activities of 
federal departrents in Colorado with descriptions of all major projects com- 
pleted and being studied, lists state financed investigations, and outlines 
the Plan of Water Development for Colorado, and the river basin programs and 
interstate water compacts participated in by Colorado. 


A report of the Subcommittee on Water Problems, Colorado Legislative 
Council, February 1955, reviews the purpose and functions of the state's two 
major water agencies, the Office of State Engineer and the State Water Con- 
servation Poard, considers the adequacy of state financial support, examines 
federal agencies which participate in water matters in Colorado, outlines the 
legal aspects of water rights, and makes the following recommendations: 


Administrative functions (specifically, regulation of well diggers) 
should be transferred from the Water Conservation Board (a policy-making agency) 
to the office of State Engineer (an administrative agency). 


Need increased appropriations for water agencies, expecially for per- 
sonnel, : 


Should enact an underground water codé and provide appropriations to 
permit participation in U. S. Geological Survey studies of underground water. 


SCS-TP-126, October 1955, Soil Conservation Service, U. S. Department 
of Agriculture | 


House Bill No. 349, Fortieth Colorado General Assembly, 1955, provides 
that the State Soil Conservation Foard shall have the additional authority to 
undertake studies of watershed planning and development of projects for water- 
shed flood prevention and underground water storage, and to administer, direct 
and operate such projects, as well as projects for flood prevention and con- 
servation and erosion control; ... 
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December 1955 


Senate Joint Resolution establishes a joint interim committee as a sub- 
committee of the Legislative Council to study the water resources of the state, 
their use, and legislation governing water, the ground water law, the trans- 
portation of water, and other problers connected with the use and conservation 
of water in the State, The committee is to report to the 1956 and 1957 sessions 
of the legislature. It is a continuation of a committee established by the 
1954 session. 


House Bill 34 establishes standards governing some types of pollution 
and provides that the Department of Public Health may investigate cases of 
improper discharge of sewage .. . 


Senate Fill 100 authorizes the organization of metropolitan water dis- 
tricts by any two or more municipalities. ... 


CONNECTICUT 


State Flood Control and Water Policy Commission, Chapter 166, General 
Statutes 


The governor is authorized to appoint a bipartisan commission composed 
of the director of the state water commission and such four other persons as 
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the governor may deem advisable. Said commission shall be known as the State 
Flood Control and Water Policy Commission. 


Said commission shall make a comprehensive study of all conditions, 
wherever located, in any way related to: (a) the control of flood waters, the 
removal of stream obstructions caused by flood waters, the extent of damage . 
caused by flood waters to property of the State, its political subdivisions, 
industry, and agriculture, and any necessary means or method by which such 
damage may be repaired or provided against in case of future floods; (b) 
river and harbor improvements, obstructions or encroachments in any of the 
navigable waters or tributaries within the state; and (c) any matters kindred 
thereto. 


The governor may, at any time, require the commission to secure the 
necessary information and submit a special report upon the above matters, and 
if the governor shall find, upon an examination of such report, that the in- 
terests of the state require, or that there exists a serious menace to the 
lives or property of the people of the state, he may order the commission to 
take such action as he may determine to be necessary to protect the interests 
of the state or the lives or property of its citizens. In such case, the | 
governor may make available, out of the civil list funds of the state not other- 
wise appropriated, a sufficient sum or sums required to protect such interests. 


The state water commission is designated as the administrative agency 
to cooperate with and assist the flood control and water policy commission in 
effectually carrying out the purposes expressed in this chapter. 


State Water Commission, Chapter 195, General Statutes 


The state water commission shall continue to consist of three members, 
On or before the first day of May 1949, and biennially thereafter, the governor, 
with the advice and consent of the senate, shall appoint one commissioner, who — 
Shall hold office for six years from the first day of June following his ap- 
pointment and until his successor shall be appointed and shall have qualified. 


Any person, firm or corporation, Causing or alleged to be Causing the 
pollution of any water, may be cited to appear before said commission to show 
cause, if any shall exist, why said commission shall not issue an order re- 
gulating such pollution. 


If, upon hearing, the commission shall find that any person, firm or 
corporation is polluting the waters of the state, it may make an order di- 
recting such person, firm or corporation to use or to operate some system or 
means which will reduce, control or eliminate such pollution, having regard 
for the rights and interests of all persons concerned, provided the cost of i 
installation, maintenance, and operation thereof shall not be unreasonable or 
inequitable. 


Any person, firm or corporation, agerieved by any order of said commissic 
may appeal from such order to the supperior court, 


No person, firm or corporation shall create, establish, cause or maintai 
any source of pollution not existing June 23, 1925, wnless such person, firm or _ 
corporation, after application to said commission, has obtained from the com— 
mission a permit authorizing such pollution, i 

No person, or municipal or private corporation, shall deposit any gar- j 
bage, domestic refuse, or other material of like nature in the waters of any 
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river, stream, lake or tidal waters of this state. 


No person, corporation cr municipality shall place in, or premit to be 
placed in, or discharge or permit to flow into, any of the waters of the state, 
any sewage prejudicial to public health. 


Board of Supervision of Dams, Chapter 240, General Statutes 


There shall continue to be a state board for the supervision of dams, 
dikes, reservoirs, and other similar structures. 


The board shall consist of the director of the state water commission, 
who shall be the chairman of the board, and five appointed members, legal resi- 
dents of this state for at least five years, licensed to practice professional 
engineering in this state, and especially qualified for their duties by edu- 
cation, training, and experience. 


The board shall investigate and inspect or cause to be investigated and 
inspected, all dams or other structures which, in its judgment, would, by 
breaking away, cause loss of life or property damage. If the board finds any 
such structure to be in an unsafe condition, it shall order the person, firn, 
or corporation owning or having control thereof to place it in a safe condi- 
tion or to remove it, and shall fix the time within which such order shall be 
carried out. 


Before any person, firm or corporation shall construct, alter, add to. 
or remove any such structure, in a locality where life or property may be en- 
dangered through the insufficiency thereof, such person, firm or corporation 
shall apply to the board and obtain a permit for undertaking such work. 


When an existing structure is found by the board to be safe, or has 
been made safe pursuant to an order of the board, or a new structure has been 
constructed to the satisfaction of the board under a properly issued permit, 
the board shall issue to the owner a certificate, approving the structure, 
but subject to such terms and conditions, if any, as the board may deem ne- 
cessary for the protection of life and property, 


Upon written request, any person, firm, or corporation, aggrieved by 
any decision of a member of the board, shall be given a hearing by a board, 
An appeal may be taken from any decision of the board to the superior court 
of the county wherein such structure is located. 


Connecticut Port Commission, Senate Bill No. 6 ak Session, Gen- 
eral Assembly 


There is hereby created "The Connecticut Port Commission", which shall 
be a body corporate and politic having the powers, duties and jurisdiction 
hereinafter enumerated and will be a division of the State Flood Control and 
Water Policy Commission. 


The Governor shall appoint five commissioners to serve respectively 
for one, two, three, four, and five-year terms. In addition, annually, the 
Governor shall appoint one of the Commissioners of the State Flood Control and 
Water Folicy Commission to the Connecticut Port Commission for a one-year term, 

The Commission shall have (in addition to others) the following powers: 


To make studies and investigations and compile data concerning present 
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and potential commercial, recreational, and other uses of the natural waterways 
of the State; 


To prepare plans for such projects and facilities as may be necessary t 
permit and encourage greater utilization of such waterways; : 


To recommend desirable projects and facilities to public, semi-public, 
and private agencies; 


To undertake the development of such improvements and facilities and to 
otherwise promote increased use of waterways in the public interest; . 


To advance money to the United States or any department or agency there 
in accordance with federal statutes when necessary to secure federal cooperatio 
in projects related to the activities of the commission and beneficial to the 
state; 


To negotiate, cooperate, and enter into agreement with the United States 
in order to satisfy the conditions imposed by the United States in authorizing 
any project for the improvement of navigation of- any harbor or river; 


To acquire, own, lease, operate, and dispose of personal and real prope 
ty and of any interest therein; 


To acquire, by right of eminent domain, lands, buildings, and other 
structures, any interest or estate in lands and air rights over the land, and 
take the same after paying just compensation to the owner thereof; 


To lay out, construct, reconstruct, alter, maintain, repair, control, 
and operate facilities for the improvement and development of interstate, intra 
state, and foreign commerce; and 


To drain and fill tidal flats and lowlands and to otherwise improve the 
navigation and use of any waterway for commercial, recreational or other pur- 
poses. 


The commission shall carry on a continuing investigation of port con- 
ditions and the state of commerce, and shall recommend, from time to time, 
comprehensive plans for the improvement and development of port facilities and 
of related transportation and service facilities and accommodations. 


When so directed by the commission and with the approval of the governor 
and the finance advisory committee, the state treasurer is authorized to issue 
bonds of the state to an amount not exceeding three million dollars in any one 
biennium. 


The commission shall have the power to provide for the collection of 
rents, wharfage, and other revenues and to fix from time to time the amount 
thereof, and the revenues therefrom shall be deposited with the state treasur- 
er in a separate fund. 


sept. 1955 Issue, Journal, American Water Works Association 


Connecticut is apparently concerned with three items that are to be 
studied after the establishment of a Water Resources Commission: 


1. A sharp increase in the use of irrigation waters by Connecticut 
2. Competition between cities for water supplies 


3. .Removal of ground water at an alarming rate through gravel—packed well 
mi Ad en 


SCS-TP-126, October 1955, Soil Conservation Service, U. S. Department of 


Agriculture 


Public Act. No. 3, Public Acts of Connecticut, June Special Session, 
1955 (House Bill No. 66), provides that any city, town or borough may cooper- 
ate with the United States to carry out, maintain and operate agricultural 
phases of (1) structural and land-treatment measures for flood prevention and 
(2) the conservation, development, utilization, and disposal of water. 


Public Act.No. 509, Public Acts of Connecticut, 1955 (Substitute for 
House Pill. No. 304), provides for the creation of special-purpose districts 
having the power, among others, to plan, construct, and maintain a flood or 
erosion control system; provides that each district shall be governed by a 
flood and erosion control board, and that any municipality may exercise, through 
a flood and erosion control board, the powers granted to such districts; and 
prescribes the powers and duties of a flood and erosion control board, including 
the power to defray the cost of constructing any flood or erosion control system 
by issuing bonds or other evidences of debt, or from general taxation, special 
assessment, or any combination thereof. 


State Water Legislation, 1955, The Council of State Governments, 
EX-2 December 195 


Special Act 572 (SB 2&4) establishes a temporary commission to be 
kmosn as the kater Resources Commission... It is to study water resources 
end to present water laws and the relative water needs of various groups. 
$5,000 is appropriated to carry out the provisions of the act, and a report 


is to be submitted before January 1, 1957. 


Public Act 174 provides that all persons, firms, or corporations en- 
gaged in the business of drilling or constructing wells shall annually re- 
gister with the State kaver Commission. 


DELAWARE 


Research Report No. 5, Louisiana Legislative Council, April 7, 1955 


Delaware follows the riparian doctrine in connection with water use 
but has no written law on the subject. 


The basic pollution law of Delaware is supervised by the Water Pol- 
lution Commission and is administered by the State Foard of Health. The law 
relates to underground waters as well as surface waters and is similar in 
most respects to pollution control laws of other states, One unusual aspect 
of the Delaware law is its provision concerning methods for review of the 
commission's orders, One method for review is to appeal to the courts. The 
other method, which is the unusual one, is to proceed by arbitration. The 
person affected may elect to submit the matter to three reputable sanitary 
engineers, one chosen by the person affected, one by the commission, and the 
third by the other two, A decision by all three of the arbitrators jg final. 


No Delaware statutory Jaw was found in connection with irrigation. 


Delaware provides for agricultural and soil conservation, and drainage 
and reclamation of lowlands. To accomplish these purposes the law provides for 
soil conservation districts and "tax ditches". Tax ditches are similar to drain- 
age districts in Louisiana and are for the purpose of draining low or overflowed 
lands. 
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Drainage and flood control in Delaware are provided for in the same 
statutes as is conservation, 


Delaware, New Jersey, New York, and Pennsylvania are members of the 
Delawere River Fasin Water Commission Compact, The compact is concerned with 
an integrated program for the development, utilization, control, and conser- 
vation of the waters of the Delaware River Basin. An interstate commission 
has been created and is vested with numerous powers including the authority 
to determine the location of, and formulate plans for, the construction of 
dams, reservoirs, and other structures, and to allocate to each of the states 
an equitable apportionment of water to meet domestic and industrial require- 
ments. 


The states of Delaware, New Jersey, New York, and Pennsylvania are 
members of a reciprocal agreement concerning control'of pollution in the 
waters of the Delaware River Pasin., The agreement includes zoning of waters 
based on the uses of particular sections of the waters and provides standards 
for control of pollution within the zones. 


According to information received from the Director of the Division of 
sanitary engineering of the Delaware State Board of Health, there has been no 


survey of water use in Delaware nor is there an existing water policy. There : 


is, however, considerable interest in the problem of water conservation, and 
various groups are working toward the passage of legislation concerning the 
problem. Several groups are presently making surveys of a local nature, but 
the results of these surveys are not yet available. 


Sept. 1955 Issue, Journal, American Water Works Association 


On April 1, 1955, the Delaware Water Resources Study Committee sub- 
mitted a very comprehensive report on the water supplies of the state. This, 
one of the most complete documents on the statewide study that has been pro- 
duced, should serve as a very potent guide for future water developments in 
the state. 


Reports on Water Resources, The Council of State Governments, BX-298 
October 1955 


A preliminary report by the Delaware Water Resources Study Committee, 
April 1955, begins with a review and summary of the historical and current 
knowledge of the state's water resources, including surface and ground water 
utilization. The existing problems of shortages, salt water encroachment, 
pollution, drainage, soil erosion, quality, cost, and conservation are con— 
sidered. A discussion of the basic principles and history of water rights 
doctrine is included, considering riparian and appropriation rights, and the 
conflict between them, and rights to water in the ground. Present state water 
rights laws and federal water rights laws affecting the state are summarized. 


A planned, systematic program to locate and assess ground water re- 
sources should be initiated. 


Existing stream gaging stations should be continued and new ones es-— 
tablished as needed, 


In conjunction with the surface and ground water studies, the chemical 
and physical composition of water from various sources should be analyzed, 
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The greatest possible reuse of waters should be insured by expanding the 
pollution abatement program. 


Watershed programs should be evaluated. 
A comprehensive study should be made of Delaware water rights legis- 
ts 


snow 
lation by an appropriate committee and recommendations submitted to the next 
General Assembly. 


A coordinated educational and informational program should be develop- 
ed. 

In order to develop a continuing program of collecting, analyzing and 
interpreting basic data and to develop a flexible plan and program of water 
development and use in accordance with economic need, the present Water Resources 
Committee should be continued or a similar one should be established and given 
the duties indicated, 


SCS-TP-126, October 1 
of Agriculture 


Soil] Conservation Service, U,. 


S. Department 


Chapter 276, Laws of Delaware, 1955(Senate Bill No. 351), amends: the 
drainage law to provide (a) that drainage is defined as water management, by 
drainage areas or watersheds, to safely remove or control both excess surface 
floodwaters and damaging, excess subsurface waters, and (b) that drainage organ- 
izations may be established for the drainage of lands or the protection of 
lands from flooding. 


FLORIDA 


Research Report No. 5, Louisiana Legislative Council, April 7, 1955 


The riparian doctrine is still in use in Florida although there is more 
modern legislation relating to some aspects of Florida's water resources. 


An artesion well is defined in Florida as an artificial hole in the 
ground which penetrates any water-bearing rock and from which water flows 
naturally to the surface or rises above the top of the water-—bearing bed. 
Artesian wells are also holes drilled as a water source which penetrate water- 
bearing beds that are a part of the artesian water system of the state, as 
determined by representatives of the Florida Geological Survey. 


The law makes it unlawful tp permit waste from artesian wells, waste 
being defined as permitting water from an artesian well to run for purposes 
other than beneficial ones, such as irrigation, industrial purposes, domestic 
use, or the propagation of fish. Water for irrigation must be restricted to 
a minimum by the use of proper structural devices in the irrigation system 
which must be adjusted so that only such water as is needed for ordinary use 
Will flow. The law authorizes certain agencies and officials to order instal- 
lation of a valve or correction of flow, and if the owner does not comply with 
law, the official or agency may correct the defect at the expense of the owner 
and file a lien upon the lend. The law does not apply to wells feeding a lake, 
existing prior to June 15, 1953 and used for public bathing or propagation of 
fish, when the well is needed to maintain purity for bathing and a proper water 
level for fish. 


There is no general pollution law in Florida, but there are several 
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A permit from the Board of Health is required to drill or use a well 
for the purpose of drainage of surface water or sewerage if the well is lo- 
cated within five miles of a city or town. If such a well is already in use 
for such a purpose, the board may order the discontinuance of such use if it 
is deemed necessary. The law also prohibits the deposition of deleterious 
substances into surface water. 


It is unlawful to discharge any substance into surface waters that 
would injure fish. 


Florida requires that mines must have a place for depositing waste so 
that it will not escape into surface waters. This does not apply, however, to 
the escape of discolored water due to excessive rains or floods. 


Florida has had to cope with a rather unique ground water pollution 
problem. About the beginning of the century, it becase common practice to 
drill drainage wells into the porous limestone aquifers for the disposal of 
storm water. As urban centers and industries developed, drainage wells were 
used to dispose of sewerage and industrial wastes. This resulted in serious 
pollution problems and water-borne epidemics, Florida's sanitary Code now 
prohibits the drilling of drainage wells for these purposes and regulates 
their use for other purposes, 


Florida has a Board of Conservation which is directed to appoint an 
engineer of the whole state for the purpose of planning a system of water con- 
servation and flood control, The progress of the surveys must be fully des- 
cribed and reported to the governor annually. The board has the authority to 
make rules to prevent action in one watershed or area which will adversely 
affect the surface or underground water supply in another watershed or area; 
The board also has the duty to represent the state when the state is financial- 
ly involved in water control in a district or county. Another function is to 
publicize ground and surface water conditions to the general public and to 
recommend appropriate legislative action, 


Florida also has a soil conservation statute which is closely related 
to its water conservation statute, It is interesting to note the part of 
the law which states the consequences of soil erosion. ‘The consequences 
stated include loss of soil and water which causes destruction of food and 
cover for wildlife, a diminishing of the underground water reserve, an increase 
in the speed and volume of rainfall runoff, and losses to navigation, hydro- 


electric power, municipal water supply, irrigation development, farming, and 
grazing. 


Florida has no specific statutes dealing with irrigation. There are, 
however, numerous provisions for irrigation included in statutes dealing pri- 
marily with drainage and flood control. 


Florida provides for drainage and flood control in substantially the 
Same manner as does Louisiana. (See "Louisiana" herein, ) ‘ 


An outstanding example of improper planning and execution of a drainage 
and flood control program occurred in Florida. After the 1928 hurricane which 
killed 2400 people in Florida and did property damage in the amount of two 
million dollars, an extensive drainage and flood control program was started, 
Messrs. Hubert Marshall and Robert Young, in a 1953 report (Public Administra- 


tion of Florida's Natural Resources, by Messrs Hubert Marshall and Robert rs P 
Yount), summarized the situation as follows: 


"In this work the U. S. Army Engineers, the Everglades Drainage Distri 
we Ai 


the Okeechobee Flood Control District, and a large number of subdrainage districts 
created by special eee of the Legislature, played the ace aa i he Rae 
expenditures were justified largely by enticipated flood control and navigation 
benefits; state and local expenditures were made largely for the rate, ae 
fits to be derived from drainsse. The projects were undertaken without 
conception of the fundamental problems of drainage and flood control, sn 
pecially of the need to store. surplus water for the dry months of the winter 
season, They were largely uncoordinated and improperly financed, and in almost 
every case, the design of the engineering structures was ep Bis Ca prs by the 
absence of adequate basic data on the hydrology of the region." 


This program collapsed in 1931 because of the depression. The problem 
again came to a head in 1948 after a hurricane that did property damage in the 
amount of 60 million dollars. The report referred to above states that this 
"focused attention on the absolute necessity of collecting basic data and for- 
mulating a plan to encourage the sound development of the region, giving due 
consideration to the needs and interests of all affected groups". 


The plan that evolved is an “integrated, comprehensive plan to provide 
a network of major facilities for flood contrel, drainage, irrigation, and pro- 
tection of domestic water supplies and the ERS E ES Wildlife resources of that 
part of the state". The plan will cost between two hundred and three hundred 
million dollars with about 60 of the cost being financed by the federal govern- 
ment, 15% by the state government, and 25% by taxation of the landowners in the 
district. 


The report then summarizes the new program as follows: 


"The salient feature of the new program is the construction of multi- 
purpose facilities as part of a comprehensive water control plan. The en- 
phasis of earlier plans was on flood control and drainage, using Okeechobee as 
a natural reservoir and storage basin with canals connecting the lake with the 
ocean and gulf to dispose of surplus water. This approach to the problem did 
not furnish the needed flexibility, since most of the facilities were single- 
purpose structures. The capacity of the canals was inadequate to prevent floods-— 
yet as more and more water was drained from the land, the water table fell and 
supplies for irrigation in dry periods were increasingly inadequate. To meet 
the problem of excessive high and low water stages, the new plan will enlarge 

and strengthen existing facilities, except that less water will be drained 
into the ocean and gulf. The water table will be maintained and large quanti- 
ties of water will be stored for irrigation through the creation of three huge 
water conservation reservoirs into which surplus water can be fed, later to be 
released for irrigetion as the need arises 


Messrs. Marshall and Young then outline the factors upon which the 
success or failure of the program is dependent as follows: 


"The success of the program is dependent upon the cooperation of many 
inter-related agencies, jurisdictions, and landowning groups. The District is 
seeking the assistance of these groups through the organization of County 
Advisory Committees, and through meetings with County Commissioners, sub- 
drainage district officials, and landowners ... The District is particular- 
ly anxious to secure the cooperation of County Commissioners so that county 
roads and District levees can be tied together into a coordinated and mutually 
beneficial system. The elevation of much of the area is so low that ditches 
are invariably dug to secure materials for county roads; and concomitantly, 
there is no reason why the levees of the District should not be used for roads. 
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Cooperation in the location of roads, ditches, and levees is, therefore, mutua 
ly advantageous. The District is also seeking to have each sub-drainage dis— © 
trict assume responsibility for a vigorous program of hyacinth control. With 
the use of maps, movies and photographs, lectures, and displays, an active 
program of education is being carried on to disseminate information and secure 
support for the plan. This program is important since the District is sup- 
ported by an ad valorem tax on real property. Through the medium of advisory 
committees and other groups, the special problems of the various areas are 
being brought to the attention of the District so that modifications of the 
original plan can be considered and satisfactory adjustments made." 
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This experience in Florida should illustrate the necessity for proper 
planning and engineering and the benefits derived from a water policy broad 
enough to encompass more than one problem at a time, It should also illus- 
trate the necessity of educating the people that will be affected by the 
progran. 


Florida has no interstate compacts concerning water problems. 


At the present time, Florida contemplates no major changes in its water 
laws. 


Chapter 2 Senate Bill No. 377, Approved by the Governor Ma i¢) 
lee PRs 


The enactment of this bill declares policy of the state of Florida as 
follows: 


"(a) Waters in the state are a natural resource. 

(b) The ownership, control of development, and use of waters for all 
beneficial purposes is within the jurisdiction of the state which in the exer— 
cise of its powers may establish measures to effectuate the proper and compre- 
hensive utilization and protection of the waters. 

(c) The changing wants and constantly increasing needs of the people 
of the state may require the water resources of the state to be put to bene- 
ficial uses to the extent of which they are most reasonably capable and there- 
fore the waste and unreasonable use of water should be prevented and the con- 
servation of water should be accomplished. 

(a) .The public welfare and interest of the peopie of the state re- 
quire the proper development, wise use, conservation, and protection of water 
resources together with the protection of land resources affected thereby. 

(e) The state should make a careful and comprehensive study before 
enacting any legislation affecting the matters heretofore stated in this Act." 


The act created a water resources study commission composed of two 
members of the Senate to be appointed by the president thereof, two members of 
the House of Representatives to be appointed by the Speaker thereof, and three 
members to be appointed by the governor from the state at large, and directed — 
the governor to designate one of the members of the commission as chairman. 


The act directed the commission to determine whether or not there is 
need for a comprehensive water law in thé state administered by a board and, 
if so, the extent of the jurisdiction of the board, the details of the opera— 
tion thereof, the expense of operating the board as compared to the savings 
anticipated to be effected and the effect on the various interests involved. 


The commission, in cooperation with the state geologist, is charged 
with the responsibility of studying data from other existing state agencies and 
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additional data which may appear Decessary and informative from other sources 
as shall be available to the commissi 


All other stete agencies are directed to cooperate by providing eny 
available information requested by the commission. 


The act stated that public hearings should be held throughout the state, 
and that rrepresentatives of interests affected, including industriel, agri- 
cultural, municipal, and recreational interests should be consulted by the 
commission. 


The act provided that the study shall be completed and the commission 
shall report its findings and recommendations to the Legislature not later than 
60 days before the convening of the regular legislative session of the year 1957, 
and that, on June 30, 1957, the duties, responsibilities, and authority of the 
commission shall terminate and the commission shal] cease to exist, 


Sept. 1 Issue, Journal, American Water Works Association 


eee re eee eee 


According to Frank 5. Maloney ("Laws of Florida Governing Water Use, 
Jour. AWA, 47:440, May 1955), the present status of water laws is mae age 
uncertain. Older case law adopts the English common law of riparian rights 
on surface streams and allows complete freedom of withdrawal to owners of lard 
overlying ground water supplies. More recent case law seems to modify these 
rules by engrafting the principle of reasonable use as a limitation on the 
landowner's absolute rights. 


Although the situation is not yet generally critical, the legislature 
is expected to appoint a study Secretar: to report in 1957. 


Reports on Water Resources, The Council of State Governments, October 
1955, BX-298 


A report of the Central and Southern Florida Flood Control District, 
November 1954, regarding five years of progress, 1949-1954, gives a descrip- 
tive account of the whole cooperative federal-state-local Central and Southern 
Florida Flood Control Project, including prevention of flood damage, conser- 
vation of fresh water, increased land use, prevention of salt water intrusion, 
navigation, and improvement of fish and wildlife resources, and contains histor- “ 
ical background of the development of the program, a description of the present 
district, and a summary of work accomplished and of future plans. 


"The Water Resources of Florida", Board of Control for State Institu- 
tions, 1955, discusses the water. supply in Florida in terms of rainfall, topo- 
eraphy, geology, hydrology, run-off, evaporation, recharge, and ground water 
resources. Water quality is considered in terms of sources of pollution such 
as domestic sewage, industrial waste, and salt water levels, drought and flood 
control, water usage, and legal aspects of water use. The need for a study of 
existing water law is suggested. Present doctrine is based on English common 
law granting practically unrestricted rights to riparian and overlying ground 
owners. Recently, this has been modified by the principle of reasonable use. 
An appendix lists agencies involved in water resources development and contains 
a list of problems in which research is needed. 


The report of the Citizens Water Problem Study Committee to the Governor 
March 1, 1955, was the result of study focused on the question of the need for a 
water law in Florida, and summarizes the testimony of witnesses at a public 
meeting held by the committee . .. The amount of water supplied to Florida 
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from all sources appears to be sufficient for all needs for the foreseeable 
future if it is properly managed. Proper management of our water resources 
requires a comprehensive law administered by a board. But adequate knowledge 
of water resources and the effect of water management is needed. Present law 
is inadequate. 


The report contains recommendations as follows. A planning organizatio 
~ a water resources study commission - to study available data and accumulate 
additional data as needed to recommend water resources legislation should. be 
established. The Legislature, in creating the Commission, should include a 
general statement of water policy. 


State Water Legislation, 1955, The Council of State Governments, BX-299 
December .1955 


Chapter 29837 (SB 328) authorizes counties and their boards to construe 
maintain, and operate water supply systems and sewage disposal systems to be 
financed by special assessments and bonds. 


GEORGIA 


Research Report No. 5, Lovwisiana Legislative Council, April 7, 1955 


Georgia adheres to the riparian doctrine for determining rights to the 
use of water. The law of Georgia is particularly interesting as it spells out 
the riparian doctrine in its statutes; however, the law is in conformity with 
the generally accepted fundamentals of a riparian doctrine. 


Georgia hag no ground water policy. Until 1953, Georgia had no statu- 
tory provisions concerning ground water except for a prohibition against an 
action of trespass for the supposed interference with the rights of a proprie- 
tor of ground water. During the legislative Session of 1953, however, Act. 

No. 8 was passed which authorized the Department of Mines, Mining, and Geology 
to prospect for underground water supplies at the direction of the Governor. 
Under this act, the department is to determine the location of such water for 
public and industrial uses, and if it is found in sufficient quantities, the 
supply may be leased to municipalities for a period not to exceed 30 years. 


Georgia is one of the few states included in this report that has no 
basic pollution law. There are a few statutes concerning pollution, however, 
one of which entitles the owner of a non-navigable water course to have the 
water flow through his land unpolluted. Another provides that the Oil and 
Gas Commission may require oil and gas operations to be done in such a manner 
as to prevent pollution of fresh water supplies. 


No specific statutes concerning irrigation were found, 


Georgia has no specific laws on water conservation but does have a de- 
tailed law in connection with soil conservation. The law establishes a State 
Soil Conservation Committee composed of five members appointed by the Governor 
for a four year term. The deans of the agricultural colleges within the state, 
and the directors of certain agencies having functions related to conservation, 
are ex officio members of the committee, The major functions of the committee 
are to assist, advise, coordinate, and promote soil conservation districts. 


A detailed procedure is provided for establishing soil conservation 
districts, which procedure is set in motion at the request of any 25 landowners 
within a proposed district. Each district has five supervisors, two of whom 
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are appointed by the committee and three of whom are selected by the electors of 
the district. They are authorized to utilize the services of the comty agri- 

J a o 
cultural agents, employ necessary personnel, conduct research and make compre- 
hensive plans relative to soil erosion, carry out control measures to prevent 

2 Cy t 
soil erosion, cooperate with other districts and state agencies, and to acquire 


Such districts may also make available to landowners, on terms as they may 
prescribe, machines, seeds, and other material which aid in soil conservation. 
The district and its supervisors are authorized also to take over and administer 
any soil-conservation, erosion-control, or erosion-prevention project under- 
taken by the United States or the state or any of its agencies, or to operate 
or act as agent for any of them. lLand-use regulations, governing the use of 
lands within the district, may be formulated by the district supervisors pro- 
vided they are approved at an election by the electors of the district, All 
such land-use regulations that are adopted are binding upon all owners and 
occupiers of land within the district. Such things as engineering operations, 
methods of cultivation, and retirement from cultivation of highly erosive areas 
may be covered by land-use regulations, provided such regulations are wniform. 


The only unusual aspect of the Georgia Statute pertaining to drainage 
and flood control is the method of tax assessment. (Note: This method is the 
same as that in Section 156-71, General Statutes of North Carolina.) The re- 
pene oe the drainage law is similar to that of Louisiana. (See "Louisiana" 
herein. 


Georgia has no state-wide flood control program, each landowner being 
authorized to build levees to protect his own land from overflow. 


No interstate compacts or agreements concerning water were found for 
Georgia. 


There is no information available as to what type of water legislation 
may be introduced in Georgia in the near future. However, the Georgia Water 
Use and Conservation Committee is preparing a set of rules for the use of water, 
and the Institute of Law and Government at the University of Georgia is con- 
ducting a research project on water laws. (Note: The North Carolina Department 
of Conservation and Development has supplied information to the Director of the 
Division of Research, School of Business Administration, University of Georgia, 
which is making a detailed study of the problem of water resources.) According 
to the Director of the Georgia Department of Mines, Mining, and Geology, it 
is expected that several bills concerning water problems will be introduced 
in the 1955 session of the legislature, 


No. 46 (House Resolution No. 131-449-E), approved March 3, 1955, by 
the General Assembly 


The enactment of this resolution created a Georgia Water Law hevision 
Commission, composed of a chairman, the Secretary of the Department of Commerce; 
three members comprising the Commissioner of Agrictilture, the: Director. of Game 
and Fish, and the Director of Public Health, and eleven membeis irom the State 
at large appointed by the Governor. The powers and duties of the Commission 
are: To make studies and recommend legislation regarding pollution of the 
streams within the state from industrial and governmental uses; tO,make 
studies and recommend legislation as to the conservation and use of water 
for irrigation, industrial, domestic, and governmental uses; to report to 
the 1956 session of the General Assembly and to each regularly convened ses- 
sion thereafter; to exercise any duties required to enable the State to parti- 
cipate in any present or future program of the Federal Government relating to 
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water conservation, flood control, or pollution control; to cooperate with 
Federal and State agencies; to inquire into the water, stream—pollution, and 
sanitation laws of Georgia, as well as the Constitution and laws of the United 
States; to receive suggestions and statements from interested persons, groups, 
and all governmental agencies; and to make investigations and inquires as 

will in its judgment assist it in the discharge of the duties conferred upon 
it. Nothing in the resolution shall be construed to affect the Georgia Water- 
ways Commission created by a resolution approved December 10, 1953. (Note: 

The Board of Commissioners, Georgia Department of Commerce, has advised the 
North Carolina Department of Conservation and Development that information 
supplied by the latter to the former will be very useful to the members of the 
Georgia Water Law Revision Commission. ) 


Sept. 1955 Issue, Journal, American Water Works Association 


There is nothing significant to report for Georgia. The State Water 
Law Revision Commission - whose purpose it is to study and recommend changes 
in water laws - has no current actions now pending. 


IDAHO 


Report and Recommendations, October 1943, of Committee of the National 


Reclamation Association 
As early as 1939 the Idaho supreme court stated: 
"The right of riparian ownership has been abrogated in Idaho." 
The State constitution contains, among others, the following provisions 


"The use of all waters now appropriated, or that may hereafter be appro 
riated for sale, rental or distribution; also of water originally appropriated | 
for private use, but which after such appropriation has heretofore been or may 
hereafter be sold, rented, or distributed, is hereby declared to be a public 
use, and subject to the regulation and control of the state in the manner pres- 
cribed by law." 


"The right to divert and appropriate the unappropriated waters of any 
natural stream to beneficial uses shall never be denied, except that the state — 
may regulate and limit the use thereof for power purposes. Priority of approp- 
riation shall give the better right as between those using the water; but when 
the waters of any natural stream are not sufficient for the service of all 
those desiring the use of the same, those using the water for domestic purposes 
shall (subject to such limitations as may be provided by law) have the pre- 
ference over those claiming for any other purpose; and those using the water 
for agricultural purposes shall have preference over those using the water for — 
mining purposes, or milling purposes connected with mining, shall have pre- 
ference over those using the same for manufacturing or agricultural purposes. 
But the usage by such subsequent appropriators shall be subject to such pro- 
visions of law regulating the taking of private property for public and private 
use, as referred to in section fourteen of article one of this Constitution." 


The controlling statutory provisions are; 
". « « All the waters of the state, when flowing in their natural 
channels, including the waters cf all natural springs and lakes within the 
boundaries of the state, are declared to be the property of the state, whose 
duty it shall be to supervise their appropriation end allotment to those 
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diverting the same therefrom for any beneficial purpose, end the right to the 
use of any of the waters of the state for useful or beneficial purposes is 
recognized and confirmed; ..." 


"The right to the use of the wat ae ‘e fa DBZ stream, lakes, springs, 
and of subterranean waters, may be acquired appropriation," 


state Water Legislation, 1955, The Council of State Governments, PX~-299 _ 
December 1955 


Chapter 185 ratifies the Columbia River Fasin Compact. The compact 
provides for the apportionment of the water of the Columbia River and for the 
general management of the water resources of the Basin. States which may be- 
come party to the compact include Idaho, Montana, Nevada, Oregon, Utah, Wash- 
ington, and Wyoming. 


Chapter 218 ratifies the Bear River Compact. The compact provides for 
the apportionment of the waters of the River among the States of Idsho, Utah, 
and Wyoming. 
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Sept, 1955, Issue, Journal, American Water Works Association 


The Illinois legislature has before it a bill, with an appropriation of 
$250,000, to create a commission to study the water and drought situation in the 
central part of the state. This group, composed of five members of the Senate 
and five members of the House of Representatives, wovld be empowered to make a 
thorough study of conditions to determine methods of providing water for drinking 
and commercial uses in central Illinois, Other proposed legislation would 
create a new agency to handle water supply, flood control, water transportation, 
and sewage disposal problems in the Chicago metropolitan area. The sum of 
$50,000,000 has been recommended as state aid to the proposed project, with the 
remainder to be financed through revenue bonds. 


SCS-TP-126, October 195 
of Agriculture 


Soil Conservation Service, U. S. Department 


House Bill No. 239, Sixty-ninth Illinois General Assembly, 1955, pro- 
vides, among other things, (a) that soil conservation districts are authorized 
to construct, improve, operate, and maintain flood prevention structures and 
to acquire land for the general purposes of the district by exercising the power 
of condemation; « « e 


State Water Legislation, 1955, The Council of State Governments, PX-299 
December 1955 


Senate Bill 582 creates a Commission consisting of three members of the 
Senate, three members of the House, and five members appointed by the Governor 
to study the water and drouth situation in Illinois, to determine surface and 
underground water rights, and to recommend legislation. Appropriation #12,500. 


House Pill 983 ratifies the Great Lakes Basin Compact ... 
INDIANA 
Sept. 1955 Issue, Journal, American Water Works Association 


~ 65 = 


The number of acres of land under irrigation in Indiana increased ap- 
proximately 75 per cent each year during the last two years. There was some 
agitation for immediate control of the use of water for such purposes. Per- 
sons closely associated with the water problems involved felt it unwise to 
enact laws attempting such regulation until a thorough study has been made of 
the matter. The State Legislature at its last session followed the latter 
train of thought and passed the Indiana Water Resources Law, the most import- 
ant legislation of 1955. Under this law, water in any natural stream, lake,o 
or other body of water which may be applied to any useful and beneficial pur- 
pose is declared to be a natural resource and "public water" of Indiana. Such 
water is subject to control and regulation for the public welfare as determined 
by the General Assembly. Although ground waters were not included in this 
policy declaration, the act states that the study committee is to conduct a com— 
prehensive survey of water rights and water management laws for both surface 
and ground waters. A report will be made in 1957. 


A bill introduced in the Indiana legislature provided that all water 
well drillers had to register with the state and must submit well logs to the 
conservation department. Another proposed law required that a permit had to 
be obtained from this department before a well could be drilled. Both of 
these bills, however, failed'to pass. Ki 


The legislature ratified the Great Lakes Basin Compact, part of the . 
purpose of which is to promote the orderly, integrated, and comprehensive de- * 
velopment, use, and conservation of the water resources of the Great Lakes . 
Fasin. The states eligible to join this agreement are Indiana, Michigan, ‘ 
Wisconsin, Illinois, Minnesota, New York, Ohio and Pennsylvania, as well as | 
Ontario and Quebec, Canada. At present, besides Indiana, only Michigan and | 
Minnesota have ratified this compact. 


The topographic mapping program of Indiana will be materially speeded 
up after July 1, 1955, inasmuch as the Legislature increased the biennial ap- Jj 
propriation for mapping from $100,000 to $400,000. This program will be com- i 
pleted in 10 years. ; 


"Indiana's Water Resources", Bulletin No. 1, Indiana Flood Control 
and Water Resources Commission 


This publication provides a comprehensive view of the modern water 
problem in the State. The foreword of this publication states that "a plan 
for development and wide use of the water resources of the various areas in 
the state is a major goal", and that "this survey thus is intended as a guide 
toward development of a more definite and better consolidated plan of progress 
for its future", 


IOWA 


"Some Current and Proposed Water-Rights Legislation in the Eastern 
States", by Harold H. Ellis, Symposium Issue, Iowa Law Review, in process 


Iowa HoJ.R. 4 (1955) created an interim committee to study the state's 
water resources problems, including the question of water rights. 


Sept. 1 issue, Journal, American Water Works Association 


Several water control bills were introduced in both houses of the legis- 

lature, indicating a lot of interest and some confusion, Because more informatie 
z | 
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than available was needed before a policy could be established, the pareve 
jointly CE ee create a special committee to study state underground and 
surface waters in relation to water rights irrigation, and drainage. This 
group will make a report, including drsfts of proposed bills, to the governor 
by Nov. i5, 1956. 

SCS-TP-126, October 1955, Soil Conservation Service, U. S. Department 
of Agriculture 


Chapter 225, Acts of the Iowa General Assembly, 1955 (Senate File 349 
(a) confers on soil conservation districts the mere Teeny authority to engage 
in activities related to, and to carry out measures for, the prevention of 
erosion, floodwater, and sediment damages; and (b) provides that subdistricts 
of soil conservation districts may be created for watershed protection and 
flood prevention, with the power to levy a special annual tax, not to exceed 
4 mills on the assessed valuation of all real estate within the subdistrict, 
to be used for the repair, alteration, maintenance, and operation of the works 
of improvement of the subdistrict. 


KANSAS 


Report _and Recommendations, October 1943, of Committee of the National 
Water Reclamation Association 


The riparian and appropriation doctrines are both part of the water law 
of Kansas. 


Neither the Constitution nor the Statutes ceclared that waters belong 
to the public. One Statute provides: 


"The right to the use of running water flowing in a river or stream 
of this state, for the purposes of irrigation, may be acquired by appro- 
priation. As. between appropriators, the first in time is the first in right." 


Another statute authorizes the diversion from natural beds, basins, or 
channels, of natural waters west of the ninety-—ninth meridian, first for irri- 
gation, subject to domestic uses, and second, for other industrial purposes. 
This is limited by a subsequent provision to the effect that, south of town- 
ship 18 and west of the ninety-ninth meridan, waters in subterranean channels 
or lakes are appurtenant to the overlying lands. Waters may be appropriated 
by means of artesian wells. 


Sept. 1955 Issue, Journal, American Water Works Association 


Kansas enacted the Watershed District Act in 1953 and adopted a number 
of amendments two years laver. The duties of the newly created State Water 
Resources Board are to collect and compile information pertaining to climate, 
water, and soil, as related to agricultural, industrial, and municipal pur- 
poses. This organization will also determine the availability of water 
supplies in the watersheds. 


Reports on Water Resources, The Council of State Governments, October 


1955, BX-298 


"Water in Kansas, 1955, and Appendix", a report to the Legislature by 
the Kansas Water Resources Fact-Finding and Research Committee, recommends 
(1) provision of the necessary organizational structure, personnel, and funds 
to prepare and maintain a state plan of water resources development; (2) 
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acceleration of the pollution-abatement end municipal water-supply programs; , 
(3) increase in appropriations for study by the University of Kansas and Kansas 
State College; (4) continuation and expansion of cooperative programs with the 
Geological Survey, the Weather Bureau, the U. S. Agriculture Research Service, ~ 
and the Soil Conservation Service; and (5) licensing of all weather-modification 


(rain-increasing) operations in Kansas. 


SCS-TP-126, Soil Conservation Service, U. S. Department of Agriculture 


Chapter 356, Laws of Kansas, 1955 (Senate Bill No. 288), creates a State 
Water Resources Board consisting of seven members appointed by the governor; 
prescribes the authority and jurisdiction of the board relating to the conser- 
vation, development, management, and use of the water resources of the State; 
and requires other State and local agencies to cooperate with the board in the 
carrying out of its duties. 


KENTUCKY 
Research heport No. Louisiana Legislative Council, April 7, 1 y 


According to Kentucky's Legislative Research Commission, that State's ~ 
water law has, until very recently, been based on judicial holdings. fiowever, 
the 1954 regular session of the General Assembly declared the general water 
policy of the state and directed the Legislative Research Commission to con- 
duct a study of water resources, usage, and rights. This study has not yet 
been completed, and its findings are not available. The report is to be pre- 
sented to the 1956 session of the General Assembly. — it 


The present surface water policy of the state as established by the 

1954 session of the General Assembly, is as follows: a 
28 " 

1. The general welfare of the people of the state requires that the ( 

State regulate the conservation, development, and proper use of its water z 
resources, and that the conservation and beneficial use of water be exercised ‘ 
in the interest of the people. ; 


ee All usable natural water bodies are declared to be a natural { 
resource and subject to control and regulation for the public welfare. i 


3. Riparian owners may use the public waters in any amount necessary 
to satisfy their needs for dorestic purposes including water for household 
purposes and drinking water for livestock, poultry, and domestic animals. 

The use of water for domestic purposes is supérior to any other use. 


Riparian owners may use public waters for other than domestic pur- 
poses provided it will not deny the use of such water to other owners for 
domestic purposes or impair existing uses of other owners or unreasonably 
interfere with a beneficial use by other owners, 


Riparian owners may impound public water by use of dams or reservoirs 
when the flow in the stream or the level of the lake is in excess of existing 
reasonable uses. All dams must have outlets for the release of the water 
which the owner is not entitled to use, 


— _ 


There is at present no policy in connection with ground water in Ken- 
tucky . 


Kentucky defines pollution as including the discharge of sewerage, 
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industrial wastes, and "other wastes" (such as sawdust, garbace, oil and chemi- 
cals) into state waters (surface or ground) in amounts which would contaminate 

the water to a degree that wovld be detrimental to the public health or 

animal or aquatic life, or that would render the water wifit for recreational, 

commercial, industrial, agricultural, or other legitimate uses. Kentucky's 


pollution law is administered by the Water Pollution Control Commission, a 
six-man board composed of the Commissioner of Conservation, the Attorney 
General, the Director of the Division of Game and Fish, and two members ap- 
pointed by the governor, one representing industry and one representing muni- 
Cipalities. The duties of the commission are to conduct studies and develop 

a@ program for the prevention of pollution of state waters, to establish or 
modify water standards, to pass upon plans for new disposal systems and changes 
in existing disposal systems, and to continue in effect, revoke, or modify, 
under prescribed conditions, permits for the discharge of wastes causing 
pollution. Without a permit from the commission, it is wilawful to install 

a new disposal system or change an existing one or make a change in an estab- 
lishment which might cause a substantial increase in the discharge of wastes. 
The commission may use court proceedings to cause compliance with its orders, 
and those affected by orders or rules established by the commission may appeal 
such orders or rules to the courts. The commission is designated as the state 
agency for the purposes of the Federal Water Pollution Control Act, 


No specific statutes concerning irrigation in Kentucky were found. 


No laws concerning water conservation were found except for those re- 
lating primarily to pollution and flood control. Kentucky has a soil conser-— 
vation law, however, that is very similar to that of Georgia. (See "Georgia" 
herein. ) 


Kentucky provides for the establishment of flood control districts and 
flood control systems by counties and cities. A "Flood Control and Water Usage 
Board" has been established and is required to make studies of water resources 
of the state and the problems of agriculture, industry, conservation, stream 
pollution, and other allied matters as they relate to flood control and the 
protection and development of the water resources of the state for municipal 
and industrial: use, A division of the conservation department is authorized 
to act so as to discharge the State's duties concerning flood control, drain- 
age, and other activities respecting the conservation, vtilization, or control 
of water resources. The drainage laws are similar to the gravity drainage 
laws of Louisiana. 


Pursuant to federal authority, Kentucky has entered into the "Ohio 
River Valley Sanitation Compact" with several other states within the Ohio 
River Basin. Briefly, the purpose of the compact is cooperation between 
the states in the abatement of pollution in the interstate waters within the 
Ohio River Basin. Each state pledges its cooperation and agrees to enact 
necessary legislation so as to maintain the waters in a sanitary condition 
satisfactory for public and industrial water supplies. 


At present, Kentucky has no proposed legislation, Such legislation 
will not be drafted until after the Legislative Research Commission has pre- 
sented its study on water resources, usage, and rights to the 1956 session 
of the General Assembly, 


Reports on Water Resources, The Council of State Governments, October 
1955, BX-298 


A study of Kentucky water resources and water law by the Kentucky 
mf er 


Legislative Research Cormission, to be published in early December 19555 de- 
scribes the historical development of Kentucky water law, gives a detailed 
analysis of present law, and sets forth alternative legal approaches. It 
contains information on the state's water supply including general climato- 
logy, evapotranspiration, physiographic regions, drainage-basin and stream— 
flow data, and a brief summary of ground water resources, In the discussion 
of water use in the state, the report traces the historical change in the 
use of water and includes data on the present use for industrial, agricultu- 
ral, municipal and recreational purposes. 


LOUISIANA 
Research Report No. Lovisiana Legislative Council, April 7, 1 


Louisiana applies the riparian rights doctrine to water. Unlike other 
states, Louisiana adopted the riparian rights doctrine direct from the Code 
Napoleon and not from the English common law. 


Several state agencies including the Wild Life and Fisheries Commission 
the Department of Conservation, and the State Board of Health, arg charged with 
the responsibility for controlling pollution affecting the various public 
interests. In addition to these agencies, the Stream Control Commission is 
given extensive authority to control and regulate pollution from all causes 
and affecting all types of interests. These agencies all work together in 
their attempts properly to abate pollution conditions. 


The Stream Control Commission is a six-member ex officio board com- 
posed of the heads of those state agencies primarily concerned with matters 
affectéd by pollution of the waters of the state, namely, the Commission of 
Wild Life and Fisheries, the President of the State Foard of Health, the 
Commissioner of Agriculture, the Commissioner of Conservation, the Executive 
Director of the Department of Commerce and Industry and the Attorney General. 


The law governing the Commission's work is general in its terms, simply 
vesting authority in the commission to control or prohibit private disposal 
and waste into the waters and streams which would tend to be harmful to the 
public health or welfare, or tend to destroy fish, aquatic life, or wild or 
domestic animals or fowls. To accomplish these purposes, the commission may 
make necessary rules and regulations, conduct investigations and inspections, 
establish "such pollution standards for water of the state in relation to the 
public use to which they are to be put as it deems necessary", and do all other 
acts necessary to carry out its functions. 


The Stream Control Commission is established as a separate state agency 
however, the administration both of the laws governing the commission and of th 
anti-pollution laws is placed in the Commission of Wild Life and Fisheries, and 
the agents of his department are made ex-officio agents of the commission. 


Several major problems appear to exist in the control of water pollutio 
throughout the State. Among these problems may be noted enforcement of the laws 
and regulations and orders of the commission, lack of sufficient data to de- 
termine the specific causes of pollution in a given area, and the problem of 
securing effective cooperation from the State of Arkansas. 


There is some thought that more effective methods of enforcement of the 
laws and the orders of the commission would assist the commission in carrying 
out its purposes. One authority in the field of water pollution has said that 
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1 
pollution problem is to survey the real needs of the region in which it occurs, 
which involves determination of the quality actually required to serve S 
"Noptimum local interest", No complete survey has yet been made for the specific 
purpose of determining the causes and effects of industrial and municipal pol- 


+4 A Oars Mao Set AE OR ot mp poscecs ve es ee ee, ee 
Jution and the steps that would be necessary to reduce or control pollu 


sufficiently to permit new industries to locate on the Ovachita River and its 
tributaries. Much of the harmful pollution in these streams arises in Ark- 
ansas. The Arkansas Pollution Control Foard is said to be willing to coope- 


rate with Louisiana officials in the matter but is hampered by a lack of funds. 


The Constitution of 1921, as amended by Act 261 of 1926, empowers the 
gislature to authorize police juries throughout the state to create irrigation 
stricts. The police jury is required to establish an irrigation district 
if petitioned to do so by the property owners of a majority of the land within 
the district proposed. 


le 
ai 


The governing body of an irrigation district is e board of commissioners 
of five members who are appointed for terms of four years by the police jury of 
the parish creating the district, upon the recommendation of the landowners in 
the district. The irrigation district is authorized to ".. . conserve the 
fresh water supply of this state for the benefit of the inhabitants and proper- 
ty owners within the district, to provide water for irrigation and other uses, 
both within and without the district. The governing authority may do and 
perform all acts necessary to construct, lease, acquire in any ranner, maintain, 
and operate dikes, dams, reservoirs, storage basins, locks, levees, flumes, 
and conduits, and acquire or lease any private canals and other bodies of water 
which may be within or without the irrigation district and necessary or suit- 
able to the operation of the district." In the performance of its duties, 
the toard may acquire or lease necessary equipment, machinery, and supplies; 
expropriate property; hire necessary personnel; contract with federal or state 
agencies, and private persons and corporations; incur debt and issue bonds; and 
levy an acreage tax. 


It is interesting to note that, although the statutes authorizing irri- 
gation sistricts have been in existence since 1938, and although many have ex- 
pressed the desire for organizing such a district, none has actually been formed. 
It has been pointed out by the Department of Public Works that the reason for 
this is that there is no market for the bonds authorized uncer the provisions 
of the statute. Under these provisions, the owner of land within the district 
may not be taxed unless he actually uses water from the natural or artificial 
waterways within the district. The fact that the question of whether or not 
the land is to be taxed is entirely within the discretion of the owner of the 
land is the undesirable feature which the buyers. of bonds do not like, 


In connection with water, Louisiena has no specific general statute 
with regard to conservation. Most of the work in connection with water con- 
servation is done by the Department of Public Works, which is authorized to 
plan irrigation and water-conservation projects and to "initiate, sponsor, 
and carry through to completion all waterway projects which will further ce- 
velop and expand the water resources of Louisiana", The bepartment of Public 
Works is concerned also with levees, canals, dams, locks, spillweys, reser- 
voirs, drainage systems, inlend navigation projects, flood control, and river 
improvement programs end other similar works, all of which are inter-related 
with water conservation. 


The Legislature declared its policy to be to "provide for the conser- 
vation of the soil and soil resources of this state, end for the control and 
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prevention of soil erosion" and that in order to put this policy into effect a! 
is necessary to carry out engineering operations in connection with soil con- 
servation practices. 


The Louisiana State University Foard of Supervisors is the edministra- 
tive agency for the soil conservation program. A state soil conservation com-— 
mittee to act for the administrative agency was established with the dean of 
the Louisiana State College of Agriculture, the director of the state agri- 
cultural extension service, and the director of experiment stations of Louisi- 
ana named as ex officio members. Among other things, it is the duty of the 
committee to assist the soil conservation district supervisors, inform the 
supervisors of the activities and experience of other districts, coordinate 
the programs of the several districts, secure the cooperation of the United 
States and its agencies in the work of the soil conservation districts, en- 
courage the formation of districts in the areas where it is desirable that 
they be created, and disseminate information concerning the activities and pro- 
grams of the soil conservation districts throughout the state. 


Any twenty-five owners of land may petition the soil conservation com 
mittee for the organization of a soil conservation district. Tf the district 
is found administratively feasible, the committee appoints two supervisors 
to act with the three elected supervisors as the governing body of the dis— 
trict. After certain prescribed action by the two appointed supervisors, the 
district becomes a corporate subdivision of the State. A soil conservation 
district is empowered to (1) carry out preventive and control measures; (2) 
acquire, maintain, administer, improve, sell, lease, or otherwise dispose of 
property; (4) make available, to occupants of land, equipment and material, 
and to assist said occupants in carrying on soil conservation practices; (5) 
construct, improve, and maintain necessary structures; (6) develop compre- 
hensive soil conservation plans; and (7) perform other functions in connection 
with soil conservation within the district. 


Drainage districts are political subdivisions of the State organized 
for the purpose of removing water from the land surface by means of gravity 
or natural drainage, or reclamation or artificial drainage. The Constitution 
authorized the legislature to create drainage and sub-drainage, and gravity and 
sub-gravity, districts, and also authorizes cooperation with the federal govern 
ment in drainage and reclamation projects, The legislature, acting under this 
authority, has authorized the police juries to create drainage districts on 
their own initiative; they are required to do so upon petition of the property 
owners owning a majority of the land in the proposed drainage district. These 
drainage districts are for the purpose of draining and reclaiming the drained 
or partially drained marsh, swamp, and overflowed lands that must be leveed and 
pumped in order to be drained and reclaimed, 


Drainage districts are governed by a board of commissioners, composed 
of five members who must be appointed by the police jury in the resolution 
creating the district, from recommendations made by a majority, in number, of 
landowners. 


The law provides for the levy and collection of acreage taxes or forced 
contributions for three purposes: (1) operating expenses in organizing the 
district, making surveys, assessing benefits and damages, and other expenses 
incurred by the board before funds are provided for works and improvenents}; 

(2) paying costs of carrying out the reclamation plan, plus any additional 

amount needed for emergencies and for interest on any bonds issued; and (3) 
maintaining the improvements after completion thereof. Bonds may be issued 
by the board of commissioners. 


Sas ge Site 


The Constitution permits the Legislature by general law to authorize 
the police juries of the various parishes to create gravity drainage districts 
and gravity subdrainage districts, and authorizes the districts, ithrough théir 
governing bodies, to incur debt and issue negotiable bonds. 


All gravity drainage districts and sub-drainage districts are subdi- 
visions of the State. Gravity drainage districts are governed by five com- 
missioners who serve four-year overlapping terms. The board of commissioners 
also governs any gravity sub-drainage created: within the’district. It isa 
body corporate with all the powers of a corporation. The board has absolute 
control over the drainage of the district or sub-district within its limts, 
and may construct all necessary drains, ditches, and canals for the purpose 
of gravity discharge. It may adopt all rules and regulations which ere ne- 
cessary "to maintain free and unobstructed the flow of water through the 
gravity canals, ditches, and drains and may pass all needful regulations to 
keep the beds and banks of ali canals, drains, and ditches free from under- 
brush, trees, and woods". Gravity drainege and sub-drainage districts may 
levy acreage taxes or forced contributions, incur debt, and issue bonds. 


Before any drainage district can be created, the Department of Public 
Works must approve its formation with respect to the land to be included in it. 
In fact, among the functions of the Department are the planning, design, sur- 
vey, construction, operation, maintenance, and repair of levecs, canals, drain- 
age systems, flood control, and river improvement programs. J1t renders engi- 
neering, economic, and other advisory services "within the scope of its 
functions to the extent its facilities will allow, subject to the right to be 
reimbursed for the reasonable costs thereof". 


All constitutions since 1879 have authorized the legislature to provide 
for a state-wide system of levees and to divide the state into levee districts. 
Each levee district is under the control of a board of levee commissioners. 
Levee districts have constitutional authority to levy taxes for the construction 
and maintenance of levees, levee drainage, and other purposes. The Constitution 
authorizes the governing authority of the levee district to levy taxese 


The three most important functions carried on by the levee district 
today are: (1) the payment of the outstanding bonded indebtedness of the 
district; (2) the expropriation of private land for public use in levee work; 
and (3) the maintenance of the completed levees, The board acts as the agent 
for the expropriation of land for levee purposes, but the federal government 
pays for the land et a fair market value. The federal government then under- 
takes the construction of the levee and, upon its completion, turns it over to 
the levee district for maintenance. 


At present, there is Legislative approval for only one interstate com- 
pact in which Louisiana is involved, namely, the Sabine River Compact. Under 
the authority of this compact, representatives of Louisiana and Texas are 
cooperating in the building of a hydroelectric dam on the Sabine River, The 
necessary investigations, preliminary to the actual construction of the.project; 
are now under Waye 


The Southwest Louisiana Water Conservation District was proposed during 
the 1954 regular session of the Louisiana Legislature but was voted upon un- 
favorably by the people of Louisiana. This was the first attempt made in Lovisi- 
ane to create an over-all water policy for a territory of any size. The dis- 
trict was to have been composed of 11 parishes and that portion of the Parish 
of St. Martin lying west of the Atchafalaya Kiver. 


ee it 


The district would heve been administered by a board of commissioners © 
composed of the Director of Public Works and one member from each parish in th 
district appointed by the police jury thereof, The powers and duties of the 
board, in addition to others, would have been to enter into contracts, pur- 
chase property and water rights, expropriate property necessary for the oper-— 
ation of the district, construct and maintain pumping facilities, reservoirs, 
dams, levees, canals, locks, conduits, pipes, and the like, levy taxes, 

borrow money, and issue bonds. 


The purposes for which the district was to be created were: (1) to 
furnish fresh water to all of the lands, farms, plantations, properties, cities, 
towns, villages, industries, corporations, and persons within the district; 

(2) to preserve, store, control, conserve, utilize, and distribute the waters 

of the rivers and streams; (3) to prevent the pollution and blocking thereof; 

(4) to prevent salt water contamination and intrusion; (5) to control drainage — 
within the district; (6) to encourage irrigation; (7) to preserve the equitable 
rights of the people within the district in the fresh water supply; (8) to 
regulate the drilling of water wells; (9) to prevent the escape of fresh water | 
within the area until the maximum use of it had been obtainéd; and (10) to 
insure a fair and just distribution of all of said waters for all the people j 
of the area. 4 


At present, there is no proposed legislation in the drafting stage in ‘| 
Louisiana. However, there is some interest for revising the state's water ; 
policy. For example, many industries would like to see a broad but integrated / 
water policy put into effect. If such a policy existed and would assure these © 
industries of an adequate water supply suitable for their needs, they would 
locate in Louisiana. This is particularly true as pertaining to certain areas 
of the state such as the Monroe area. In addition to those industries that 
have not yet located a plant within the state, there are many that have al- 
ready made installations that would like to expand if they could be assured 
of an adequate additional water supply. , 


There are many farmers that would like to install irrigation facili- 
ties but are unable to do so because of the fact that they cannot secure 
financing for the installation until Louisiana has a water policy acceptable 
to the lending agencies. 4 


Also, there are many state agencies working with water problems that i 
would like to see a revision of the state's water policy. 
| 
| 


The Louisiana Legislative Council recently created a Committee on 
Water Use and Conservation and directed it to meet with state and federal 
agencies interested in the problem, to determine whether there is a need for 
a survey of the water situation, and to report its findings:to the Council. 


State Water Legislation, 1955, The Council of State Governments, RBX-2 
December 1955 


Act No. 455 (HB 2) appropriates $40,000 to the Department of Public 
Works for the purpose of conducting a survey of the water resources of Lovisi- 
ana. It provides that the Louisiana Legislative Council shall supervise the 
survey and that other agencies of the state shall cooperate in the study. 
The Department is to submit its;findings and recommendations to the Council 
prior to the 1956 legislative session. 


| 

MAINE | ? k 

Sept. 1955 Issue, Journal, American Water Works Association | 
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according vO J. Hiiiott Hale, Chairman of the Water Pollution Committee 


of the Maine Water Utilities Assn., vane peaks has already classified the 
quality of about 10,000 miles of its waterwayse An additional 8,000 miles 
are to be determined by the present Lee vores cure, Leaving about Le ot OOO miles un- 
ga Peled, a good porsion of which will be quite difficult to improve. Hale elso 
lists these resolutions or acts concerning water pollution control; 

1. No. 1,092, to study ail phases of stream pollution and authoriz 


$75,000 for the work (about $250,000 will be required) 

ke Noe 1,204, to add members to the Water Improvement Commission (two 
additional embers to the seven-man board are proposed in order to overcome 
the alleged influence of two other persons) 


3e An unnumbered act, to create an authority for each river basin in 
the state. 
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4e No. 1,331, to classify municipalities and dpgugeetes with the aim 
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of having the former set aside money each year to build up a reserve for waste 
treatment, 

Reports on Water Resources, The Council of State Governments, October 
1952. EX-298 

"Pollution", First Report to Ninety-Seventh Legislature, Legislative 
Research Committee, summarizes the points of view of various int erested parties 


and recommends a study cf anti-pollution laws of other states, formulation of 
a legislative program based on experience with these laws, and the seeking of 
ways and means to combat pollution from sources outside the State, 


State Water Legislation, 1955, The Council of State Governments, PX-299 
December 1955 


Chapter 450 (SP 450-LD 1242) adds Chapter 79A to the revised statutes 
authorizing and directing and Governor to execute the New England Water Pol- 
lution Control Compact with any one or more of the states of New Hampshire, 
Vermont, Massachusetts, Connecticut, Rhode Island, and New York. 


Chapter 425 (HP 1231 - LD 1514) amends laws on water pollution control, 
The Water Improvement Commission is to make recommendations to each legislature 
for raising the classifications of waters with respect to pollution abatement 
to the highest classification economically feasible. The Commission is desig- 
nated the public agency for the acceptance of federal fimds in relation to 
water pollution control and water resources. 


MARYLAND 


Research Report No. 5, Louisiana Legislative Council, April 7, 1955 
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Maryland follows the riparian doctrine and has not departed from the 
generally accepted principles of the doctrine except in the instances herein- 
after discussed. 


The principal portions of the lew of Maryland reguleting the use of 
water may be divided into two categories, "water use" which relates to both 
ground water and surface water and "well drillers" which relates only to ground 
Water e 
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The law declares it to be the policy of the state to control the use of 
surface and ground waters in accordance with the best interests of the state. 
The Water Resources Commission of Maryland has been directed to develop a gen- 
eral water resources conservation program. The program is to guide the com 
mission in the issuance of water, water power, Gam, reservoir, and other permits 
The commission is authorized to make all rules proper to carry out the pro- 
visions of the law. 


Since January 1, 1934, it has been unlawful to appropriate any waters 
(ground or surface), or construct or change any reservoir, dam, or waterway q 
obstruction, or in any manner change or diminish the course, current, or cross — 
section of any body of water, without a permit from the Commission. s 


The law does not apply to or affect the following uses of water or 
structures: 
1. Domestic and farming purposes, a | 
«. An approved water supply of a municipality, _ 4 
3. Any riparian or vested right, or any particular use in existence on) 
January 1, 1934, provided it is not thereafter abandoned, 
4. Dams or obstructions 10 feet or less in height above the elevation — 
of the stream bed, 
D« Reservoirs with a storage capacity of less than one million gallons, 
6. Structures for the impounding of water over non-tidal swamp lands 
for propagation of muskrats, and 
7. Farm ponds (for purposes of soil conservation, fish propagation, 
water for stock, and fire protection) which meet certain require- 
ments of construction, depth, surface area, drainage area, and 
distance from houses and roads. 


The procedure for obtaining permits requires the filing of an appli- 
cation with the Commission and a public hearing. The application must be 
accolipanied by specified data and other data as required by the Commission, 
Notice of the public hearing must be given by the applicant to the public and 
to county and city officials. Before acting on an application, the Commission 
must weigh all advantages and disadvantages to the public and make appropriate 
investigations. In emergencies, or for minor repairs, the Commission may, 
without notice or hearing, grant permission for repairs. Repairs necessary 
to save life or property may be made without application, but notice must be 
given promptly to the Commission. 


The Commission must prescribe a time limit, of not more than two years 
from the granting of a permit, in which the construction, reconstruction, or 
repair must be begun and/or the appropriation of water must be made. The 
commission must also prescribe a time limit, of not more than 5 years from the 
granting of a permit, in which construction, or repair must be completed. 

Foth time limits may be extended for good cause. 


Any violation of the law, or rules end orders of the Commission, is 
punishable by a fine up to one thousand dollars, or imprisonment up to one year, 
or both. All orders or rules of the Commission may be appealed to the court. 


In addition to the preceding law applicable to ground or surface waters, 
Maryland law contains special sections on water-—well drillers. The law provides 
for the Department of Geology, Mines, and Water Resources to examine and license 
well drillers, to charge fees for and revoke their licenses, and to make in- 
spections, and supervise the construction, repair, maintenance, and abandonment, 
of wells. 
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Well drilling must be supervised by a licensed well driller, but no well 
may be started until the driller has obtained a permit from the Department and 
the person from wiow the well will be drilled hes secured e permit for the ap- 
propriation from ve Commissiong The weil driller is required to file « repor' 
with the Department upon completion of the wellg Owners of wells must maintain 
them in Bete deAns: aR uhe rules of the Department, must not waste the waters 
and, upon abandonment, must notit) the Department and properly seal the wellse 
It is unlawful to do bu usiness as a well driller without a permit or license, or 
to viciate the orders of the Department Penalty for violation is a fine of 


from 10 to 50 dollars, and each day's violation is a se parate offenses 


the Water Pollution Control Commission administers the general pollution 
law of Naryland. The law deals with ground and surface water, including the 
portion of the Atlantic Ocean and the Chesapeake Ray within the jurisdiction of 


the State, The law is similar in other respects to the general pollution laws 
of Louisiana, 


No laws concerning irrigation in Maryland were founds 


The conservation, drainage, and flood control laws of Maryland are 
similar to those of Georgiae 


Maryland is a member of the Potomac Valley Conservancy District, which 
is an interstate compact with Pennsylvania, Virginia, and the District of Colun- 
bia, The. objective of the District is to control and prevent pollution of the 
waters of the Potomac drainage area by sewage, industwsial, and other wastes. 


Maryland does not contemplate any major changes in the state's water 
law at this time 


Sept, 1955 Issue, Journal, American Water Works Association 


A bill introduced in the Maryland legislature early in 1955 would per- 
mit Faltimore to issue $45,000,000 in water bonds for tapping the Susquehanna 
Rivere This work is now going ahead, and it may be assumed that construction 
permission has been granted by the legislature. 


SCS-TP-126, Soil Conserv vation service, U,. 5S. Department of Agriculture 


Chapter 171, Laws of Maryland 1955 (House Bil] 555), authorizes the 
Board of County Commissioners of Worcester County to carry out, maintain, and 
operate works of improvement for soil conservation, water conservation, Tlood 
prevention, and agricultural phases of the conservation, development, utili- 
zation, and disposal of water including group drainage projéctse 


State Water Legislation, 1955, The Council of State Governments, BX-299_ 
becember 1922 


Joint resolutions to create e special commission to study the water 
resources problem in Maryland were adopted. The members of the Commission will 
be appointed by the Governor , President of the Senate, and the Speaker of the 
House to represent various agricultural, industrial, municipal and public health, 
and sporting and recreational interests, Report due September 1, 1955. 


MASSACHUSETTS 


Sept, 1955 Issue, Journal American Water Works Association 
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Governor Herter assigned state commissioners on natural resources, 
culture, public health, commerce, public works, end metropolitan districts 
study and report on the purity and quality of Massachusetts water supplies. 


MICHIGAN 
Nake. ohe 
gome Current and a osed Water-Rights Legislation in the sastern Stave 
by Harold H, Ellis, Symposiw re us, lowa Law Review, “in process 


A proposed appropriation-doctrine statute was giver some consideration 
in 1954 by the Interim Legislative Committee established to study water proble 
in Michigan. In some respects this proposed bill would appear to be the Jeast 
far-reaching of the lot (South “aie North Carolina, Arkansas, Michigan and 
Wisconsin), for it provided that the holder of any tract of land, that conforms 
to the definition of riparian land included in the act, would have a "Class A 
vested right" to the "reasonable use" of the stréam or other body of water to 
which his land is riparian, for the purvoses of domestic use (es. defined in the 
act), power, recreation, and fishing or or in connection with such land, Fail 
te use water for such purposes apparently wovld not impair a riparian owner's 
right to do so in the future, 


Actual application of water to any "reasonable beneficial use" other 
than of the type constituting Class A vested rights, prior to the effective 
date of the act, would be deemed to create "Class B vested rights" in such 
users to the extent of the actual application of the water for these purposes, 
providing such use had not been abandoneds 


Water in any stream in excess of the requirements needed to satisfy 
Class A and E rights could be appropriated, on application to the Michigan Wate 
Resources Commission, for use on designated lands, "riparian or non—riparian". 
Holders of Class B and appropriative rights would be given priorities based 
on the time of application to beneficial use in the case of Class B rights, 
and on the time an application is filed in the case of appropriative rights. 
Ne one (other than holders of Class A rights) could divert or impound any 
water required to satisfy the rights of Class B or appropriative rights with 
earlier dates of priority, This, in effect, would create retroactive prior- 
ities among holders of "Class B vested rights", who otherwise would not have 
had such preferences.s 


Although the proposed bill includes no provisions for establishing 
preferences as between different types of uses, ed than as outlined above, 
if in the opinion of the Commission there appear a be “assured: prospective 
uses" of the water that would better serve the public interest or general 
welfare, it may reject or postpone approval of an application, 


The fate of the proposed bill is uncertaing One objection which has 
been raised concerns the constitutionality of such a proposal. Recent corres- 
pondence from a former proponent ae the bill manifests serious apprehension 
regarcing it on other grounds, and suggests that consideration perhaps should 
be given to an alternative aecadins which would leave the administration of 
water rights in the courts, with certain legislative directives, 


Sept. 1955 Issue, Journal, American Water Works Association 


A resolution introduced in the 1955 Michigan legislature provides for 
a special committee of the legislature to continue the study of the codifi- 
Dice of the drainage law and problems of water resources in the state, The 
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Public Act $2 (HB 20). authorizes any city adjoining or included in a 
metropolitan water supply or sewage disposal Space to purchase the water 
supply or sewage disposal system, The city systems then may provide services 
to the same area formerly supplied by the metropolitan district, 

Public Act 233 (SR 123?) authorizes any two or more municipalities to 
incorporate a municipal authority for the purpose of acquiring and operating 
a sewage disposal system and/or a water supply system, Such authority will 
be a public body corporate with power to sue and. be sued and. to issue bonds, 
The contracting municipalities will include in their annual bax dev ¥y amounts 

sufficient to meet debt obligations, The authority may contract to supply 
sewage treatment facilities and SOpplat 3 Jater to nonconstituent mie plies. 


MINNESOTA 


some Current and Proposed _ Water-Rights Le mie Tete ion in the Bastern 
States, by Harold H, Bliis, Symposium Issue, Towa Law. Eeeeee in process 


7 enacted a statute, which was replaced 

vides, annong-others, that, "subject to 

existing rights, all waters in streams and lakes « ¢ e which are cepable of 

substantial public use, shall be public waren and. shall be subject to the 

control of the state", and no one may lawfully “appropriate or use any waters 

of the state, surface or underground" without a permit from the Commissioner 

of eae except for the use of water for domestic purposes serving 

less than 25 persons, the use of water for any purpose ere repens within 

the geographical limits of SoA GAL tarts and "any beneficial uses and 

rights in existence on July 1, 1937", However, each such permit (except 

for certain mining purposes) shall be subject, among other things, to can- 

<a arahl "at any time if deemed necessary" by ee Commissioner, "for any 

cause for the protection of the public interests", Suck a reservation epparent- 
s expressly included in. most permits, and permits which have been issued for 

plete and most other purposes. expressly refrain from BS tee Ge the rights 
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The Minnesota Leg: Slature 
in 1947 with e similar: statute th 
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ian owners or the public as against the permittee, few pereie tS 
n issued to nonriparian owners for temporary sand and gravel washing, 
abana they had obtained access rights from a riparian owner, 


There appear to be few specific guide lines or standards, in the 
statute or statutes, with respect to the granting or denial of permits, other 
than that permits are not to be refused unless the proposed use is wasteful, 
dangerous, impractical, or would be against the public interest or, in the 
case of irrigation, would deprive another of his rightful share of such waters, 
which he has requested, Permits have included limitations on rates of di~ 
versions, and certain other express conditions, Limitations have sometimes 
been included against lowering the stream level below a certain minimum level, 
particularly on the smaller streams, 


Septe 1955 Issue, Journal, American Water Works Association. 


After a two-year study, the Minnesota legislature passed a bill covering 
the conservation of the natural resources of the state through better land util 
ization, flood control, and controlled watershed districts. 


Cities and towns do not have to obtain a permit to develop a water 
supply in municipal limits, but one must be secured for projects undertaken 
outside the incorporated area. Recently amended laws to conserve ground 
water and to prevent waste are administered by the three-man State Water Board. 


Minnesota is a member of the Great Lakes Basin Compact. (See "Indiana")% 


Reports on Water Resources, The Council of State Governments, October 
1955, BX-298 tod 


The report of the Legislative Interim Commission on water conservation, © 
drainage and flood control, 1955, contains the following recommendations. 


ae The State Division of Water of the Department of ‘Conservation 
should be expanded to become the central agency to administer water laws, 
giving technical advice to other agencies and mits of government, operating 
state hydraulic structures, and setting standards; to acquire information 
needed for sound policy; and to coordinate efforts in sound policy; and to 
coordinate efforts in the field of water use at all levels of governmente 


be There should be a State Poard of Water Policy. 


c, The statutory definition of public water subject to public control 
should be clarified by express inclusion of private water affected with a public 
interest. . 


d. The Division of Waters should study and coordinate all flood control 
activities, collect data, and represent the state on flood matters, 


@. Flood plain zoning should be authorized. 


f. The Drainage and Conservancy District law should be amended to q 
state the precise requirement for creation of a district, to show clearly that — 
primary responsibility is local, and to meet the requirements of the federal 
Small Watershed Act. 


ge Local units of government should be given authority to withhold 
permission to plan for building in suburban areas unless adequate provision 
has been made for water supply and sewage disposal. 


he. Reasonable standards of pollution should be established. 


i. Local units should be given authority to exercise more rigid 
reculation of ground water. 


je The use of surface water for irrigation. should be subject to con- 
tinued regulation. 


SCS-TP-126, October 1955, Soil Conservation Service, U. S. Department 


of Agriculture 


Chapter 664, Laws of Minnesota, 1955, establishes, as an agency of the 
State, the Minnesota Water Resources Board, to be composed of three members 
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Minnesota Water Rescurces Eoard, 


State Water Losislation, i955, The Council of State Governments, PX-299, 
December 1955 


Chapter 771 (SF 902) emencs the law governing the duties of the Divisior 
of Waters, it expands the work of this Division, giving it the authority to 
study and coordinate all flood control and flood protection projects con- 
structed by jocal, state, or federal agencies. It also provides for additional 
work of the Division in the collection of basic water data and for increased 
assistance to local commmitiess 


Chapter 581 (SF 873) requires the fi 
data with the Director of the Division of Wa 
for the State to obtain current data with re 
use of ground water 


ling of wel] logs and pumping test 
ters, This act makes it possible 
spect to the appropriation and 


MISSISSIPPI 


Research Report No, 5, Louisiana Legislative Council, April 7, 1955 


9i adheres to the r 
By 


pp parian doctrine and makes no. departure 
from the es accepted principles 


of the doctrine, 


n December of 1992 » the Mississippi sikh Sap enine eey Committee 


on Eee: Resources published a preliminary report on the historical, physical, 
; .spects of water problems in the state, This committee is a volun- 
tary organization and is composed of representatives of the major water~ 
using interests of the state and representatives of various organizations 
interested in questions of importance to the public. The following infor- 
mation on water rights in Mississippi is digested from the report published 
by this committee, 


® 


Except TOF the fields of navigation and drainage, the Mississippi 
laws on water rights have, for the most part, been developed by the courts, 
and the courts have, to date, followed the riparian doctrine, Most of these 
laws deel with damage caused by water or to water, and not to the use of water 
itself. this is mainly a result of ie fact that, in the past, the problem in 
Mississippi has been one of excess of water instead of a shortage of water. 
Leis onl; because of the recent deve ae ent in industry and agriculture, and 


the increase of population that ths pair has, in some areas, become reversed, 


Mississippi also applies the riparian doctrine to subsurface streams 
provided the underground channel is known. If the ground water is percolating 
water, however, the water belongs only .to the realty, and the owner may use it 
in any amount and for for any purpose he Goeetece 


With the exception of several HON features, the pollution law of 
Mississippi is substantially the same as the pollution laws of other states. 
Instead of having a separate pollution rind board, Mississippi has author- 


-ged the Game and Fish Commission to administer the act, While most states! 
pollution laws relate to surface and gr round water, Mississippi's law appears 
to apply only to surface water, Another unusual feature is the system of in- 
spection fees for industries that discharge wastes or oils into state waterse 
hese fecs range from 50 to 200 dollars and.are based on the number of persons 


| 
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employed by the industry. 
No Mississippi statutes concerning irrigation were found. 


Mississippi has a soil conservation law which is similar to the law of 
Georgia, but has no specific statutes on water conservation. 


Mississippi has drainage and flood control laws similar to those of 
Louisianae 


Mississippi has entered no interstate compact concerning water problems 


The Mississippi Inter-Organizational Committee on Water Resources has 
stated that the riparian doctrine should be modified "to the extent necessary 
to establish a policy of beneficial use and conservation of water, the pre— 
vention of waste, and appropriate administrative guidance of water develop-— 
ment and use", and that any system adopted should recognize priority of use 
and at the same time protect any existing rights. Such a system would neces-— 
sarily require an adequate administrative system in order to protect existing 
rights and provide proper development of water supplies, 


The committee has drawn up an act which would declare the policy of 
the state to be "that control and development of use of water for all bene-— 
ficial purposes shall be in the State, which, in exercise of its police powers, 
should follow a course which will effectuate full utilization and protection 
of the water resources of the State", The act would also create a commission 
of seven members to conduct a study into the matter of implementation by the 
legislature of a water policy. This study would be presented to the 1956 
session of the legislature, 


In September of 1954, Mississippi created a State Water Resources 
Policy Commission to study the state's underground and surface water supplies. | 
its findings will be reported to the 1956 session of the legislature. 


Reports on Water Resources, The Council of State Governments, October 
1955, BK-298 


Tentative recommendations in a study of water policy and water law by 
the Mississippi Water Resources Policy Commission, to be published in November 
1955, are as follows: 


a. That reasonable beneficial use and conservation be established as 
a basis for legislation. ; 


b. That a permanent Board of Water Commissioners be established by 
the Legislature to administer the water policy of the state, The Board's . 
duties would include recommending suitable legislation and programs; making 
surveys of water supplies, uses, needs, and capabilities through cooperation 
with federal agencies as appropriate; establishing reasonable, beneficial use 
standards for all types of water use; and pollution control, The Board should 
reserve water supplies in areas of surplus for use in later years in areas of 
shortage. Other state agencies should be required to cooperate with the 
Board, and the Board should be authorized to cooperate with similar boards 
in other states, with state and federal agencies, and with water user organi- 
zations in the State. 


c. Those features of existing water law and usage, deemed suitable 


vt 


to the condition and needs of the xaawe shoulda be maintained and established, 
and lawful right of use should be protected, Wate rights should be defined 
so that users can depend on Bonnie as and pro CULES should be established 

so that new rights cen be acquired irre Sepsetine of lands. 


Water for the Fut ure In _Tississipps, A Report to the 1956 Mississippi 
Legislature by the Mississippi Water Resources Policy Commission, Septerz 
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This report contains, among others, the following recommendations; 


That the existing water policy of the state be enlarged to establish 
reasonable beneficial use and conservation as the basis for legislation... 


That a set of definitions be established which will serve to clarify 
and make more specific existing and any new water laws .. e 


That new laws and procedures be established as will make practicable 
the protection of established lawful rights of use, the guidance in orderly 
development and use of streams end lakes, and the eeguilaition of specific and 
new rights to waters (irrespective of the position of lands). 


That water rights be defined so that users will know they can depend ‘on 
supplies which are specific as to time, place, and amount of use (gallons per 
» inches per acre, or other practicable unit of measure). 

That procedures be established so that users can acquire specific new 
rights to Bt use of water under a system which is not excessive in cost to 
the users, with full notice to all established right holders, and granted only 
when the giles supply is known to be in excess of established water rights 
and not contrary to the public welfare. 

That such procedure be established as will encourage capture and 
storage of water (irrespective of the position of lands) in periods of excess 
for use in periods of shortage and that stream channels may be used for this 
and conveyance purposes . e e 


SCS-TP--126, Soil Conservation Service, U. S, Department of Agriculture, 
October 195) 


Senate Bill No. 1220, Mississippi Legislature, Extraordinary Session, 


1955, confers on drainage districts the additional authority to cooperate with 
the United States under the provisions of Public Law 566 in constructing, 


operating, and maintaining works of improvement for the prevention of erosion 
floodwater and sediment damages, and the conservation, development, utilization 
and disposal of water, exclusive of irrigation; ... 
MISSOURI 
Research Report No. 5, Lovisiana Legislative Council, April 7, 1955 


Missouri applies the riparian doctrine and makes no departure from the 


es) +7 


generally accepted principles of the doctrine, 
Missouri has no adequate pollution laws, 


No specific Missouri statutes relating to irrigation were found. 


Missouri combines conservation with drainage and flood control. The - 


water laws deal extensively with reclamation of overflowed and swampy lands a 
the protection of those lands that are reclaimed, 


No evidence of interstate compacts was found. 


According to the Division of Geological Survey and Water Resources of 
the State of Missouri, there is no water research program in the state except 
for a study of samples of water wells and oil and gas tests. 


Section 256.060 of the Revised Statutes of Missouri directs the state 
geologist to make a survey of the water resources in Missouri, but the re- ; 
sults of this survey are not yet available. 


Sept. 1955 Issue, Journal, American Water Works Association 


Governor Donley, in his message to the legislature, recommended the 
creation of a Water Resources Commission. The House of Representatives passed 
a bill creating watershed conservancy districts to handle water resources de- 
velopment at a local level, but the upper chamber did not approve. A Senate 
committee of five members was created to make a study of water resources prob— 
lems, water use, and water rights. This group is to report on the need for 
legislation on watersheds and pollution control, 


MONTANA 


Report and Recommendations, October 1943, of Committee of the National 


Ri ne me re me em AE Te ae 


In 1921 the Montana supreme court held: 


"Our conclusion is that the common-law doctrine of riparian rights 
has never prevailed in Montana since the enactment of the Bannack Statutes 
in 1865; that it is unsuited to the conditions here; .., " — 


The State constitution provides: 


"The use of all water now appropriated, or that hereafter may be ap— 
propriated for sale, rental, distribution, or other beneficial use, and the 
right of way over the lands of others for all ditches, drains, flumes, canals, 
and acqueducts, necessarily used in connection therewith, as well as the sites 
for reservoirs necessary for collecting and storing the same, shall be held 
to be a public use. .. ." 


A statute of the state provides: 7 | 

"The right to the use of the unappropriated water of any river, stream, 
ravine, coulee, spring, lake, or other natural source of supply may be ac- 
quired by appropriation, and an appropriator may impound flood, seepage, and 
waste waters in a reservoir and thereby appropriate the same." 


Montana is the only Western State which has not provided by statute 
for a centralized State Control over the appropriation and administration of 
water. 


—— 


Statement _by D. P. Fabrick, Choteau, Montana, to Missouri Basin Inter- 
agency Committee, Lewistown, Montana, July 30, 1953. Kary 


The enabling act, creating the State Water Conservation Board, was 
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passed at a special session of the Montana legislature in Jenuary 1934, called 
for this purpose. The Board has five members. The Governor, as Chairman, end 
the State Engineer serve ex-officio, and three members are appointed for six 
year teris by the Governor, 


The Board has the right to appropriate any unappropriated waters in 
Montana. The law specifically states that the Board cannot interfere with 
the vested rights to the use of water, 


Under the Eoard's plan for financing water conservation projects, 
the water user enters into a contract to purchase the use of the water from 
a reservoir or canal owned by the Board, A contract is made with the pur- 
chaser which defines the number of payments and the amount of each he has 
to make to return his share of the construction costs. It also sets out his 
liability for operation ona maintenance of the projects and his rights there~ 
under. These contracts are a tri-party agreement between the individual, the 


4 


water users' association, and the Board, 


The Board has constructed, or participated in the construction of, 
173 water conservation projects, representing storage capacity in reservoirs 
of 410,700 acre feet, An additional 219,000 acre feet of water can be 
furnished by direct diversion, The total cost of the projects is $16,800,000, 
They were financed as follows; by funds from the sale of water conservation 
revenue bonds, $4,300,000; from cash grants mostly from federal agencies, 
$3,400,000; from material and labor grants, $3,300,000; and from state appro- 
priations, $5,800,000. 


The principal projects of the Board were built under the program of 
he Public Works Administration. Some projects were built entirely with 
State funds, and in a few instances financial cooperation was provided. by 
local interested people, The Poard has also furnished engineering service 
and constructed five domestic water supply systems for small communities which 
had no other way of securing a water supply and where construction could be 
financed locally. The Eoard has also contributed to, and is cooperating to- 
wards construction of, all Montane projects proposed by federal agencies, 


This propran has always been considered a construction program, 
There is no desire on the part cof the Board, nor is there support on the part 
of the people of the State, to build up a centralized or top-heavy agency. 


(Note; The powers and duties of the Foard may be found in Title 89, 
Chapters 1 and 4, Revised Codes of Montane of 1947.) 


Sept, 1955 Issue, Journal, American Meter_ Works Association 


Montana, conscious of the need for water control legislation, has 
endeavored to pass a comprehensive water resources progrem, Interested 
eroups, such as the State and mmicipal health and welfare agencies, farmers, 

ba 


wildlife conservationists, and sportsmen, came together end worked out a bill 
which is acceptable to ali. 


Legislation was enacted to prevent dumping sawdust and lumber mill 
waste into streams. A stream pollution bill also passed, but a law to es- 
tablish priority rights in the use of ground water was not approved. The 
Columbia River Pact also wes rejected, 
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NEERASKA 


Report and Recommendations, October 1943, of Committee of the National 
Reclamation Association 


The riparian doctrine is in effect in Nebraska concurrently with the 
appropriation doctrine. The appropriation statute, however, has been held 
to have abrogated the doctrine of riparian rights except as to rights which 
had already accrued, and the riparian owner's claim to a superior right over 
that of an appropriator from the same source appears to depend in substance 
upon his having put the waters to actual use before the right of the approp- 
riator accrued. 


The state constitution provides: 


"The necessity of water for domestic use and for irrigation purposes 
in the State of Nebraska is hereby declared to be a natural want," 


"The use of the water of every natural stream within the State of Ne- 
braska is hereby dedicated to the people of the State for beneficial purposes, — 
subject to the provisions of the following section." 


"The right to divert wunappropriated waters of every natural stream for © 
beneficial use shall never be denied except when such denial is demanded by the 
public interest. ..." 


Under this section of the constitution, waters previously appropriated 
for power purposes may be taken and appropriated for irrigation purposes, 
upon due and fair compensation therefor; and, inversely, they cannot be appro- 
priated arbitrarily for irrigation purposes without just compensation. 


A statute further provides: 


"The right to the use of running water flowing in any river or stream 
or down any canyon or ravine may be acquired by appropriation by any person." 


The supreme court of Nebraska has stated that running water is publici — 
juris; that the use of such water belongs to the public and is controlled by 
the state in its sovereign capacity; and that a riparian proprietor cannot 
appropriate water without the permission of the State, 


The Nebraska constitution provides that the use of water for power 
purposes shall never be alienated, but may be leased or otherwise developed 
as prescribed by law. 


Nebraska Legislative Council Report No, 61, October 1954 


This report recommends that reclamation districts be authorized to use 
funds from mill levies to repay contracts with the U. S. Bureau of Reclamation, 
and that, in view of the rapid growth of pump irrigation and of the fact that 
a program of regulation of ground water resources might be needed, a study of 
this problem be made. 


SCS-TP-126, October 1955, Soil Conservation Service, U. Se Department 
of Agriculture : 


Legislative Bill 21, Legislature of Nebraska, €7th Session, 1955, 
provides that certain counties shall be authorized (a) to appropriate such fund 
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as are necessary to fully develop and carry out coordinated flood~controil 
programs for such counties, (b) to make an annual tax levy of not to exceed 
one-fourth mill on the dollar upon the assessed value of ali taxable prop- 
erty in such county for such purpose, and (c) to employ, as an aid to 
carrying out such purpose, the services of any nonprofit corporation or or- 
ganiation that has as one of its principal objectives the promotion or 
development of flood control upon any river or its tributaries within such 
counties. 


Sept. 1955, Issue, Journal, American Water Works Association 


Nebraska is concerned about the increased use of ground water for do- 
mestic, agricultural, industrial, and other uses. The Legislative Council 
appointed a committee of seven to make a comprehensive and detailed study of 
ground and surface water, The final report is to include the results of the 
study, recommendations, and proposals for necessary legislation, if any. 
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Nebraska Legislative ouncil Committee Report No. 41, August 1952, 
outlines flood and drought problems in the State and discusses a watershed 
approach to the solution of these problems, It considers the arguments for 
and against this approach and especially those applying to legislation con- 
sidered previously in Nebraska, The Council Committee endorses the concept 
of watershed districts and includes the summary of a tentative bill in its 
report. 


State Water Legislation, 1955, The Council of State Governments, BxX-299 
December 1.95% | 


Legislative Bill384 amends the law relating to watershed districts. 
It changes the conditions for forming such watershed districts and modifies 
the procedure for establishing them .. 


Legislative Bill 21 amends the statutes relating to flood control. 
It authorizes the counties of the state to levy taxes, to appropriate funds 
for flood control programs, and to employ the services of any non-profit 
corporation or organization that has, as its primary objective, promotion 
of flood control. This latter provision allows the county to employ a 
locally-formed watershed association to act as its agent. 


Legislative Bill 428 amends the statutes relating to irrigation. It 
eliminates requirements for issuance and filing of a certificate of approp- 
riation, substituting a system of filing an application to establish a 
priority date for appropriation, If application is made by any other than 
the owners of the reservoir, the applicant must show that he has acquired 
a sufficient interest in the reservoir to entitle him to the water proposed 
to be usede Water can be conducted along nattural streams and withdrawn pro- 
vided certain procedures are followed and due allowance made for losses in 
transit. ‘ , 


NEVADA , 
Report and Recommendations, October 1943, of Committee of the National 


Reclamation Association 
The Nevada supreme court, in 1855, emphasized its rejection of the 
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riparian doctrine, As recently as 1926, it stated that "the doctrine of ripar 
rights has been held not applicable to conditions in this State, ..." 


The Nevada constitution contains no provisions on water rights. The 
statutes provide: 


"The water of all sources of water supply within the boundaries of 
the State, whether above or beneath the surface of the ground, belongs to 
the public." 


"Subject to existing rights, all such water may be appropriated for 
beneficial use, as provided in this act and not otherwise." 


The statutes also provide for the appropriation of ground waters, and — 
for acquiring rights for the watering of range livestock. 


The water code provides an exclusive procedure for initiating an ap- 
propriation of water, by making application to, the State engineer for a permit 
to appropriate and for completing the appropriation. 


Sept. 1955, Issue, Journal, American Water Works Association, page 856 


Four important bills were passed by the Nevada legislature. One of 
these provided for the conservation and distribution of ground water in each 
water district. This bill and an amendment to the existing law permitted the 
State engineer to investigate a ground water basin that he felt was not being 
replenished naturally and to start a program of curtailment. He was also 
given the power to designate priority of use, In some parts of Nevada, the 
highest priority is given to cattle grazing rather than to dorestic or irri- 
gation useSe 


Another bill provided for the development of cloud-seeding programs. 
A third bill, parallel to one in the California legislature, initiated a study 
of the waters of Lake Tahoe and the Truckee, Carson, and Walker Rivers, which 
are interstate streams, The last bill created water conservancy districts, 
whose directors are to be appointed by a court rather than to be elected by 
public elections. Formation of such areas could be initiated by property 
owners whose total assessed valuations were more than $50,000, an amount 
at least 10 per cent of the required assessed value for the entire locality. 


State Water Legislation, 1955, The Council of State Governments, 
BX-299, December, 1955 


Chapter 67, Statutes of Nevada, 1955 ratifies the Columbia River 
Compact . . 


Chapter 176 (AB 375), the Watershed Protection and Flood Prevention 
District Act of 1955, provides for the organization and operation of districts. 


Chapter 109 (SB 60) amends the soil conservation districts law by 
authorizing the State Soil Conservation Committee to make changes in the 
boundaries of soil conservation districts, and prescribes the procedure 
to be followed in making such changes, 


NEW HAMPSHIRE 
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House Joint Resolution No. 6, New Hampshire Legislature, 1955, appro- 
priates ¥4,000 for the biennium to enable the Water Kesources Foard to assist 
in carrying ovt joint Federal-State-local projects for watershed protection 
and flood prevention in small watersheds in cooperation with the Federal 
Government under Public Law 566, 


Chapter 239, New Hampshire Laws, 1955 (House Fill No, 496), provides 
that each of the 10 counties within the State is incorporated into a soil 
conservation district; provides that each district shall be governed by five 
supervisors appointed by the State Soil Conservation Committee; and pres— 
cribes the powers and duties of districts, including the power to engage in 
activities relating to, and to undertake measures for, the conservation of 
soil resources and the control and prevention of soil erosion, land drainage 
end the prevention of floodwater and sediment damagese 


State Water Legislation, 1955, The Council of State Governments, EX-299, 
December 1955 

Chapter 196, Laws of 1955, extends exemption from local taxation for 
twenty-five years to industries that cooperate in the installation of facili- 
ties to reduce water and air pollution (underscoring supplied). 

NEW JERSEY 

Research Report Nos 5, Lovisiana Legislative Council, April 7, 1955. 

New Jersey is a member of the Delaware River Pasin Water Commission 
Compact. New Jersey is also a member of a reciprocal agreement concerning 
control of pollution in the waters of the Delaware River Basin (See "Dela- 


ware" herein.) 


Septe 1955 Issue, Journal, American Water Works Association 


In New Jersey, many water bills were introduced in the 1955 legislature 
because of the proposal by the North Jersey Dist. Water Supply Commission to 
carry out the Round Valley Project on behalf of several communtitiese Appli- 
cation for diversion rights has been made to the State Water Policy and Supply 
Council, and the first hearing on this matter has already been held, 


Most people in northern New Jersey want the project, but a small 
block of senators from rural counties object. Eills submitted to the legis-~ 
lature range all the way from proposing a $300,000 appropriation to buy the 
site (although this is only a fraction of the cost of the land), to a motion 
for holding a referendum to authorize spending $85,000,000. Engineers have 
been engaged at a cost of $164,000 to make a further report, which some per- 
sons regard as unnecessarye 


At the end of May, a new bill was introduced to extend the date (from 
Jule 1 to Dec, 31) by which time Pennsylvania must approve the agreement per- 
mitting construction of a dam at Wallpack Bend. This action has been viewed 
in some quarters as an attempt to block the Round Valley Projecte 


South Jersey has been promised a supply from the state-owned Wharton 
Tract. Some of the comtemplated legislation calls for starting work immediate- 
ly on this undertaking. Another bill provides for licensing those engaged in 
artificial weather control (rain-making). 
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To date, none of the bills discussed here has passed. Shortages of 
water in various parts of the state continue to plague the citizens, 


(Note: The information regarding Maine, Massachusetts, Connecticut, 
Delaware, Pennsylvania, New York, Maryland, and New Jersey, contained on 
pages 846-848, September 1955 Issue Journal, American Water Works Association, 
was taken from a paper presented at the Annual Conference of the Association, 
in Chicago on June 13, 1955 by Charles H. Capen, Chief Engre, Nerth Jersey 
Dist, Water Supply Com., Wanaque, N. J. Other information in Mr. Capen's 
paper follows: 


No details about water legislation have been received from New Hamp- 
shire, Vermont, or Rhode Island. 


Most of the North Atlantic States have serious water problesm, a fact 
shown by proposed legislation. More action and less discussion is needed in 
the future. ) 


Reports on Water Resources, The Councill'of State Governments, October 
1 BX-298 


A report on a preliminary survey of New Jersey water resources develop- 
ment, by Tippets-—Abbott-McCarthy-Stratton, Engineers, for the Legislative Com- 
mission on Water Supply, July 1955, presents a general review and discussion 
of all aspects of the New Jersey water supply problem and outlines specific 
recommended developments to meet both short-term and long-term needs, It 
includes a study of the supply and demand for water in order to establish 
the need for additional water supplies in any part of the State. Alternate 
proposals for water projects are examined. New projects are recommended, 
with cost estimates, and a necessary legislative program is suggested. 


A preliminary report to the Legislature by the Legislative Commission 
on Water Supply, August 1, 1955, based on the report on a preliminary survey 
indicated in the preceding paragraph, recommends that the powers of the Water 
Policy and Supply Council within the Department of Conservation and Economic 
Development be strengthened so that it could enforce scrupulous observance of 
the terms of water company franchises, could protect ground water sources 
against pollution or excessive depletion, and could protect lower riparian 
owners by controlling stream flow; that a Water Supply Board be created with- 
in the Division of Water Policy and Supply, authorized to acquire sites and to 
construct dams, pumping stations, and transmission lines in order to make 
water available at wholesale rates to distributing agencies; and recommends 
several specific projects. 


NEW MEXICO 


Reports and Recommendations, October 1943, of Committee of the National 


Reclamation Association 

The doctrine of riparian rights is not recognized in New Mexico. This 
has been consistently stated in the decisions. The following statement is 
typical: 


"The common law of riparian rights was not suited to an arid region 
and was never recognized by the people of this jurisdiction," 


The State constitution provides: 


"All existing rights to the use of any waters in this State for any use- 
ful or beneficial purpose are hereby recognized and confirmed," 

"The unappropriated water cf every natural stream, perennial or tore 
rential, within the state of New Mexico, is hereby declared to belong to the 
public and to be subject to appropriation for beneficial use, in accordance 
with the laws of the State. Priority of appropriation shall give the better 
right." 


"EPeneficial use shall be the basis, the measure and the limit of the 
right to the use of water," 


The statutes provide: 


"All natural waters flowing in streams and water courses, whether such 
be perennial or torrential, within the limits of the state of New Mexico, belong 
to the public and are subject to appropriation for beneficial use," 


Water Laws of New Mexico, 1955 Supplement, John H, Bliss, State Engineer 


Chapter 75 of New Mexico Statutes covers water and irrigation. Article 
3 of this chapter sets forth the appointment, removal, and duties of district 
water tasters. Article 5 contains provisions for appropriation and use of 
water, permits and licenses, and construction of works, Articles 32 and 34 
are pertinent to conservancy districts and the Interstate Stream Commission, 
respectively. . 


Sept,e 1955 Issue, Journel, American Water Works Association, page 655 
Governor Simus of New Mexico recommended, as follows, that favorable 
legislative consideration be given to. a bill; 
“ @ e 
" . 6 a Which willhave as its purpose the anticipating of revenues and 
the placing of monies received by the Water Reservoir Income Fund in a new 
revolving fund which would be created. 


This revolving fund would be used to provide money needed by the State 
and its subdivisions to participate in a program of development and improvement 
of swall reclamation projects with federal assistance under authority of 
legislation now pending in Congress ... I also urge that the surveys of under- 
ground and surface water, already in progress, should be speeded up, and to this 
end you should be prepared to appropriate the necessary money," 


(Note: The information regarding Oklahoma, Colorado, Arkansas, Texas, 
and New Mexico, contained on pages 8547855, Septe 1955 Issue, Journal, Ameri- 
can Water Works Association, was taken from a paper presented at the Annual 
Conference of the Association in Chicago on June 13, 1955 by Me Be, Cunningham 
Supt. & Engr., Water Dept., Oklahoma City, Okla) 


"The New Mexico Law of Water Rights", by Wells A. Hutchins, LL,F,, 


Froduction Economics Research Branch, Agricultural Research Service, United 
States Department of Agriculture, 1955 


The statute governing the appropriation of water contains procedure 
for the adjudication of water rightse Such adjudications are made exclusively 
in the courts. Upon completion of the hydrographic survey of any stream 
system by the State Engineer, the Attorney General is authorized to initiate 
a suit on behalf of the State to determine all water rights concerned, unless 
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such suit has been brought by private parties. Also, the Attorney General is 
directed to intervene on behalf of the State in a suit begun by private partie 
if notified by the State Engineer that in his opinion the public interest 
requires it, In any suit to determine water rights all claimants are to be 
made parties, and the court is required by statute to direct the State Engineer 
to furnish a complete hydrographic survey. Upon the adjudication of rights 

to the use of waters of a stream system, a decree is issued adjudging the 
several water rights to the parties involved, containing all conditions ne- 
cessary to define the right and its priority. (p. 37) 


The State Engineer has supervision over the apportionment of waters, 
may create water districts and may appoint watermasters upon application of 
water users within districts. Such supervision extends to licenses issued by 
the State Engineer and his predecessors and to the adjudications of the 
courts, Commmity acequias (irrigating trenches), established and in operation 
at the time of enactment of the water law of 1907, are accorded certain pre- 
ferences with respect to public regulation. (pp.37-38) 


New Mexico was not the first State to enact ground-water legislation, 
However, the New Mexico Statute, efter having been declared unconstitutional 
and subsequently reenacted in corrected form, was the first of the Western 
State ground-water administrative acts to be put into extensive operation and 
has set the pattern for much of the subsequent legislation in that field in the 
West. The constitutionality of the present statute was sustained, under attack 
nearly 20 years after its enactment. (p.47) 


Sections providing for the regulation of drilling of wells for water 
from an underground stream, channel, artesian basin, reservoir, or lake, the 
boundaries of which had been determined and proclaimed by the State Engineer, 
were added to the ground-water statute in 1949. (p.57) 


A statute provides for the organization of artesian conservancy dis- | 
tricts for the purpose of conserving the water in artesian basins, the bounda— — 
ries of which have been determined by investigations and where such waters 
have been beneficially appropriated, (p. 58) 


State Water Legislation, 1955, The Council of State Governments, BX-299 
December 1955 


Chapter 91 (HB 74) amends Section 75-5-17, New Mexico Statutes, anno- 
tated, 1953 Compilation, to give the State Engineer authority to allow di- 
version for irrigation purposes at a rate consistent with good agricultural 
practices, not to exceed the limit imposed by permit or by adjudications. 
Formerly, specific statutory limitations governed diversions, and there was 
no provision for administrative discretion. — 


Chapter 266 (SB 95) authorizes the New Mexico Interstate Streams Com- 
mission, departmental agencies, political subdivisions, conservation districts, 
water and sanitation districts, and similar organizations to acquire, manage, an 
and dispose of water rights and other property necessary for the construction 
of works (reservoirs, dams, canals, wells, mains, pipelines, power plants, etc.) 
to contract for, or construct, and maintain such works, and to make investi- ' 
gations and surveys of water resources, The works may be financed by the 
issuance of revenue bonds or by the use of Federal grants. This act makes it 
possible for local political subdivisions and districts to finance and con- 
struct projects and to obtain aid from the Federal Government, 


hs ae 


NEW YORK 
Research Report No. 5, Louisiana Legislative Council, April 7, 1955 


New York is a member of the Delaware River Basin kKater Conumission Com- 
pact. New York is also a member of a reciprocal agreement concerning control 
of pollution in the waters of the Delaware River Basin. (See "Delaware" herein) 


Sept. 1955 Issue, Journal, American Water Works Association 


The New York City Foard of Estimate approved an appropriation of 
$83,500,000 to start the construction of the Cannonsville dam and reservoir on 
the west branch of the Delaware River. The ultimate cost is estimated at 
$140,000,000, 


State Water Legislation, 1955, The Council of State Governments, BX~299, 
December 1955 


Senate Resolution 103 continves the Joint Legislative Committee on 
Natural Resources. Areas of study assigned to the Committee include the con- 
servation, preservation, and use of natural resources, agricultural and forest 
jands, fish and game, and abatement of water pollution. The Committee has 
established a special advisory committee on water resources and water rights. 
The legislature appropriated $35,000 and reappropriated $6,031.50 for the Com- 
mittee. Its report is due March 15, 1956. 


Chapter 28, Laws of 1955, continues the Temporary State Flood Control 
Commission, The legislature appropriated $40,000 and reappropriated $7,351.19 
for the work of the Commission. 


Chapter 696 of the Laws of 1955 creates the Temporary State Commission 
on Irrigation. It is to study the use of irrigation as a means of expanding 
and stabilizing the agricultural economy of the state, The legislature ap- 
propriated $25,000 for the Commission and directed it to report on March 31, 
1956. 


NORTH DAKOTA 


Report and Recommendations, October 1943, of Committee of the National 
Reclamation Association 


The riparian and appropriation doctrines are both recognized in North 
Dakota. 


The Constitution provides: 


"Al1 flowing streams and natural water courses shall forever remain 
the property of the state for mining, irrigation and manufacturing purposes." 


A statute provides: 


"f1]1 waters within the limits of the State from all sources of water 
supply belong to the public and are subject to appropriation for beneficial 
use," 


Prior to amendment in 1939, this section had excepted navigation 
waters from appropriation. Another statute reads: 
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"The owner of the land owns water standing thereon, or flowing over or 
under its surface, but not forming a definite stream, Water running in a de- 
finite stream formed by nature over or under the surface may be used by him 
as long as it stands there; but he may not prevent the natural flow of the 
stream or of the natural spring from which it commences its definite course, 
nor pursue nor pollute the same." 


A further statute authorizes the holders of agricultural land to 
impound or divert "the flood waters of any draw, coulee, stream or water 
course, having a flow of not to exceed one-third of one cubic foot or water 
per second during the greater part of the year", by filing a location certi- 
ficate with the state engineer and securing a permit therefor. Another statute 
relates to the appropriation of seepage waters from constructed works. 


Sept. 1955 Issue, Journal, American Water Works Association 


Steps were taken by the North Dakota legislature to maintain drainage 
systems and to protect the rights of underground water users through consoli- 
dation of water controls. The State Water Commission is empowered to issue 
water-rights permits for municipal, industrial, and irrigation uses, Domestic 
and municipal needs continue to have the highest priority, apparently because 
of the increasing demand for irrigation water. North Dakota also enacted a 
law establishing a 22-county conservancy district to utilize diversion water 
from the Garrison Dam (constructed by the Corps of Engineers, U. S, Army). 


OHTO 
Septe 1 Issue, Journal, American Water Works Association 


The Governor of Ohio, in May 1954, appointed a committee of 100 persons 
to advise him about the state's water resources problem. One of the first 
accomplishments of this group was to get the Ohio Legislative Service Con- 
mission to review the state water rights laws. (Research Report No. 1, Ohio 
Legislative Service Com., Columbus, Ohio, 1955). The committee also persuaded 
the legislature to authorize the Dept. of Natural Resources to collect, study, 
and interpret all available information, statistics, and data pertaining to 
the supply, use, conservation, and replenishment of the underground and sur- 
face waters in the state, Because this inventory is to be taken on a basin— 
by-basin basis, the state has been divided into 108 such areas of about 400 
square miles for this project. About 4-6 years will be needed before a com-— 
prehensive water code or plan can be prepared. Legislation is pending in Ohio 
for the establishment of a program to remap the state topographically on a Tx 
min quadrangle basis. 


Reports on Water Resources, The Council of State Governments, October 


1955, BX-298 


A report from the Governor's Executive Committee on Ohio's Water 
Resources, November 29, 1954, stated that there is a pressing need for an ac- 
celerated program for basic inventories of the water and associated natural 
resources in Ohio river basins, and recommended that a citizen's group be 
continued as a committee to work with the agencies conducting the water re- 
sources study so that the needs of all may be integrated in the final water 
plan. 


"Water Rights in Ohio", Research Report No. 1, Ohio Legislative 
Service Commission January 1955, examines water rights law with regard to 
two questions: (1) Does it help or hinder the people in procuring water of 
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proper quality places and at the right times, and ( 
provide as factory measn of adjusting interests? It considers 
ment of water law both in Ohic and elsewiere . e « Water pro 
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revision. The report conc. a positive public policy 
with respect to water manapenent and water rights. A comprehensive water 
code prcbably will be necessary, bet more detailed physical knowledge is 
necessary first. A statewide water inventory of watersheds is needed. 
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"Drainage Law in Ohio", Research Keport No, 2, January 1955, con- 
siders features of drainage law which could be improved immediately even in 
the absence of a comprehensive water code. »« »« It makes clear the need for a 
comprehensive body of water law. The study suggests that drainage and other 
water management facilities should be constructed on a watershed basise e« 


"Water Pollution Control in Ohio", Research Report No. 3, March 1955, 
discusses state organization for water pollution control, briefly outlining 
the functions of the agencies involved. It states that the most serious 
problem in the application of the act to municipalities is the inability of 
some communities to finance needed improvements, It suggests that it would 
be desirable for the State Water Pollution Control Poard to develop better 
methods of determining the ability of a village to finance sewage projects 
and to establish actual minimum project needs and mimimum costse » e 


State Water Legislation, 1955, The Council of State Governments, PX-299 
December_1955 


Senate Bill 166 (amended) amends section 1521.4 of the Revised Code 
to give the Division of Water, Donen nent of Natural Resources, authority to 
conduct basic inventories of the water in each drainage basin and to develop 
plans on a watershed basis. 


OKLAHOMA 
Report and Recommendations, October 1953, of Committee of the National 


Reclamation Association 


The riparian doctrine is apparently recognized to some extent in 
Oklahoma; but so far as a searcn of the cases has disclosed, the extent of 
application of the doctrine, in its effect upon the rights of prior appro- 
priators, has not been decided by the state supreme court, The appropriation 
statute, however, has been before the court, as noted below, 


A statute, declaring the uwnappropriated water of the ordinary flow 
or underflow of streams and storm or rain water, in those portions of the 
state in which irrigation was beneficial for agriculture, to be the property 
of the state ard subject to appropriation, was omitted from the Revised Laws of 
of 1910 and thereby repealed, for the act adopting the Revised Laws of. 1910. pro- 
vided that.all general or public laws not contained in the revision were thereby 
repealed, The present statute, however, privides a complete and exclusive pro- 
cedure by measn of which Water" may be appropriated, but does not specify the 
waters that are subject to appropriation. An early statute, copied from a very 
early enactment of the Territory of Dakota, provides that the owner of lands owns 
water standing thereon, or flowing over or under its surface, but not forming a 
definite stream. The effect of these enactments apparently is to make the unap- 
propriated waters of watercourses open to appropriation, subject to whatever pri- 
vate rights the courts may hold to have vested owing to one reason or another; and 
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subject also to the reasonable use of diffused surface waters on his land, if 
tributary to watercourses, if the courts should apply this restriction to the 
use of such waters. There is also a statute concerning the appropriation of 


seepage water from constructed works. 


The Oklahoma Supreme Court has placed a construction upon the pro- 
cedure for acquiring water rights that differs radically from that in the 
other states; namely, that a hydrographic survey and court adjudication are 
conditions precedent to the granting by the state administrative officer of 
a valid permit to appropriate waters 


Research Report No. 5, Louisiana Legislative Council, vAprids (gm s5 


Oklahoma has two separate water policies, one on surface water and one 


on ground water. Their policy on ground water was established in 1951 and is a 
modern system of laws which recognize and deal with existing and foreseeable 
problems of ground water consumption, A legislative council has just completed 
a study of the ground water law and has recommended only a few changes to be 
made at the next session of the legislature. 


‘i 
There is also a legislative council committee studying the surface water 
policy. This committee is encountering more difficulty in their study, as the 
Oklahoma laws on surface water are inadequate and need to be completely re- 
vised. 


Sections 1000-1019 of Title 82 of the Oklahoma Statutes of 1951 are 
known as the Oklahoma Ground Water Law. The purpose of the act is to con- 
serve and protect the ground water resources of the State and to provide 
reasonable regulations for the taking and use of ground water, The pro- 
visions of the act are administered by the Oklahoma Planning and Resources 
Board. Application must be filed with the board to establish priority of 
a claim to appropriate water from a ground water basin in which there has 
been no court adjudication of existing rights. The board may, on its own 
petition or on petition of water users within a basin, initiate the desig— 
nation of a critical ground water area, No permit will be issued if the 
board finds that such use would result in depletion in excess of annual ratio 
of recharge, or unless the applicant owns or has a valid lease to land over-— 
lying a basine The board is authorized to stop waste by any user. Ground 
water surveys of the various basins of the State must be made by the board, 
After completion of any ground water survey, the board must present all data 
to the attorney general, who shall enter suit on behalf of the State for 
determination of all existing rights in such basin. All claimants must be 
notified of the court action, and all rights must be adjudicated. 


In connection with surface water, Oklahoma applies the prior appro— 
priation doctrine, 


Another phase of the water policy of Oklahoma is the so-called 
"conservancy districts", which may be organized by district courts upon re- 
ceipt of petitions signed by fifty-one per cent of the landowners of the 
proposed district, The districts have for their purposes such matters as 
prevention of floods, regulating stream channel, reclamation, irrigation, 
etc, They promote and finance various improvement projects to carry out 
their purposese 


A statutory system is provided also to organize water distribution 
systems for the purpose of supplying water for domestic use, 
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Each county is authorized to organize a water improvement district for 
the purpose of improving the water supply and distributing water to users. 


Oklahoma has two water authorities, the Grand River Dam Authority and 
the Fairfax-—Kaw City Authority. 


Oklahoma does not have a broad pollution law. The only statutes on the 
subject merely make it unlawful to pollute any waters used by an incorporated 
city or town as a municipal water supply. The Oklahoma Ground Water Law pro- 
vides that the Oklahoma Planning and Resources Board must require the applicant 
for a license to appropriate water from a sweet water basin lying beneath a 
strata of water impregnated with minerals, to contract that he will take all 
necessary precautions to protect the sweet water basin from intrusion by the 
polluted water, 


Oklahoma provides an elaborate statutory system for the organization, 
upon the petition of a group of citizens, financing by bond issues and taxation, 
and operation by a board of directors, of irrigation districts which distribute 
the available water from the various streams or water systems. The provisions 
of the law are similar to those of Louisiana. 


The policy of the State of Oklahoma is to conserve the water resources, 
and, to implement this policy, it has established an “Oklahoma Planning and 
Resources Board" which administers the various statutes dealing with the useful 
appropriation of water resources. The Board has very broad powers, including 
(1) supervision and control of waterways created, improved, or maintained by 
public funds; (2) prescription of rules and regulations for orderly conduct of 
its business; (3) investigation of methods of flood control; (4) cooperation 
with other governmental agencies; (5) negotiation of contracts with the Federal 
government or other states designed to promote water conservation; (6) deter- 
mination of proposed water improvement and conservancy districts; and (7) super- 
Vision and promotion of water power within the state. Detailed authorization 
and methods of procedure for the Board are provided in the state statutes. 


Oklahoma provides another elaborate statutory system for construction 
and control of drains and ditches. County commissioners direct the system 
for rural areas, while city officials are responsible for its utilization in 
incorporated municipalities. Bond issues, taxes, and assessment of property 
benefited provide a financial basis for construction work. 


Includéd in the Oklahoma laws dealing with conservation is the inter- 
state agreement known as the Canadian River Compact, which also includes the 
states of Texas and New Mexico. 


A bill will be introduced, during the next session of the legislature, 
which would set up a state-wide Water Resources Authority as a semi-independent 
government corporation with authority to issue self-liquidating revenue bonds. 


Another bill would require the plugging of core and seismograph holes 
within 10 days after the hole is no longer needed for the purpose for which 
it was drilled. 

Several minor changes will be suggested for the existing Oklahoma 
Ground Water Law. The changes will not affect the essence of the law, but 
will merely help to clarify it. 


sept. 1 Issue, Journal, American Water Works Association 
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After abandoning hopes that the 1955 Oklahoma legislature would create 
a new statewide water authority empowered to issue self-liquidating revenue 
bonds to finance new supplies, Governor Gary urged the lawmakers to set up 
a study committee to work out a plan for water development legislation in 
two years. 


A new law provides for a change in the state constitution if the 
voters will approve, If they do, cities and towns will be able to join to- 
gether in establishing water supplies and distribution systems. Municipalities 
will also be able to make contracts for a period of 25 years, or less, to 
purchase water, which would be paid from revenue. At present, contracts 
affecting revenue are limited to the current fiscal year. 


A bill designed to permit incorporated areas to finance needed water 
facilities from revenue was not approved by the legislature. Water utilities 
in Oklahoma must be operated and maintained from revenue, because cities 
obtain practically no funds from ad valorem taxes. Capital investments, how- 
ever, are generally financed from general obligation bonds. 


Reports on Water Resources, The Council of State Governments, October 
125)_BK-298 


"Long Range Water Program", Report to the Governor and Legislature 
by the State-Wide Engineering Committee, December 1954, recommends creation 
of a State-wide water authority with power to issue revenue bonds to pay the 
cost of facilities and to cooperate and contract with the federal government, 
State agencies, local agencies, and corporations and individuals; provision, 
to meet future needs, of as much space in existing and proposed federally- 
built reservoirs as is economically feasible; passage of enabling legislation 
in Congress for inter-state compacts; supervision of water storage structures 
to assure highest possible beneficial use; and requirement of the fullest 
possible cooperation between state agencies in the control of pollution. 


SCS-TP-126, October 1955, Soil Conservation Service, U. S. Department 
of Agriculture 


House Joint Resolution No. 520, Twenty-fifth Oklahoma Legislature, 
creates a committee on water problems to consist of 12 members of the state 
legislature and 14 citizens of the State; provides that the duties of the 
committee shall be to study, analyze and report upon the existing situation 
regarding water and its use for all purposes within the State, and to make 
recommendations and prepare proposed legislation for submission to the 
twenty-sixth Oklahoma legislature; and authorizes and directs State agencies © 
to cooperate with the committee. 


State Water Legislation, 1955, The Council of State Governments, BX-299, 


December 1955 


House Bill 613 enlarges the powers of soil conservation districts. .. 


House Bill 650 authorizes soil conservation districts to act under the 
provisions of the federal Watershed Protection and Flood Prevention Act.of 
1954, and to carry out, maintain, and operate works of improvement .. 2 


House Bill 986 forbids pollution ofthe waters of the State ... 


Senate Pill 308 enlarges the powers of conservancy districts. In 
addition to the powers already possessed, the districts now ay engage in 
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activities to develop water supply facilities for domestic, industrial, and 
agricultural purposes, including the construction and operation of storage, 
distribution, treatment, and supply installations and facilities ... 


Senate Bill 370 authorizes cowmties, singly or jointly, with any other 
counties or municipalities or with the Federal Government, to acquire, con- 
struct, and operate water distribution systems. .. 


Senate Joint Resolution 3 proposes a constitutional amendment, author- 
izing cities to enter into contracts with each other, the state, or the 
federal government for the development of water supply facilities. Munici- 
palities are permitted to increase their bonded indebtedness for this pur- 
pose and to pledge future revenue for retirement of bonds. The amendment will 
be submitted to the electorate for ratification. 


OREGON 
Report and Recommendations, October 1943, of Committee of the National 


Reclamation Association 


The common-law doctrine of riparian rights has been virtually abrogated 
in Oregon and for practical purposes appears to be no longer more than a legal 
fiction. 


The constitution contains no provisions concerning water other than the 
control and development of water power. The statutes provide in general: 


"All water within the state from all sources of water supply belong to 
the public." 


"Subject to existing rights, all waters within the state may be approp- 
riated for beneficial use, as herein provided, and not otherwise; but nothing 
herein contained shall be so construed as to take away or impair the vested 
right of any person, firm, corporation, or association to any water; .. ." 


Certain designated streams and a section of the Columbia River are 
exempted from appropriation in order to preserve the natural flow for scenic 
and other purposes. Special provisions relate to the appropriation of ground 
waters of certain character in the portions of the state lying east of the 
summit of the Cascade Mountains. Another statute concerns the utilization of 
waste, spring, or seepage waters. 


Sept. 1 Issue, Journal, American Water Works Association age 856 


A recently enacted law has established a Water Resources Board, which 
replaces five or six other bodies whose functions overlapped. This organi- 
zation has been directed to prepare as rapidly as possible an integrated and 
coordinated water policy, to which all other public agencies will be required 
to conform, specifically including those of the federal government. 


The Ground Water Act of 1955, which declares that all Oregon waters 
belong to the state, was primarily designed for control of the ground water 
basins. The State engineer is empowered to maintain reasonable levels in all 
the ground water basins, and he is permitted to make the final determination 
of extraction rights. 


Reports on Water Resources, The Council of State Governments, October 
1955 _BX-298 


En OONies 


"Report of Water Resources Committee", January 1955, recommends (1) 
establishment of a Water Resources Foard to carry out a state-wide coordinated 4a 
plan and policy for the development and conservation of water resources, in- 
cluding power to control uses in conflict with that plan and to enter into 
agreements with federal agencies, and to review, modify, or set aside any 
order of any other State agency in conflict with the plan; (2) enactment 
of a state-wide ground water code, based on registered and adjudicated ap- 
propriations governed by beneficial use; and (3) provision for the licensing 
of well drillers and the control of location, depth and construction of wells. 


State Water Legislation, 1955, The Council of State Governments, BX-299 
December 1955 ; 


House Bill No. 636 establishes procedures for the cancellation of aban- 
doned water rights. An owner of a perfected and developed water right may 
certify that the water right has been abandoned by him, The water then reverts 
to the public and becomes again the subject of appropriation. The State Engineer 
may initiate proceedings for the cancellation of any perfected and developed 
water right that has been abandoned as provided in the statute. 


” 


PENNSYLVANIA 


Administrative Code of 1929 as amended effective January 18 5195 


The Water and Power Resources Poard shall consist of five members, 
four of whom shall be the Secretary of Forests and Waters, the Secretary of 
Health, the Executive Director of the Pennsylvania Fish Commission, and a 
member of the Pennsylvania Fish Commission, to be designated by the Governor. 
The fifth member shall be an engineer, The Secretary of Forests and Waters 
shall be Chairman of the Board. 


The Board is authorized to prepare and publish rules and regulations, 
defining the procedure to be followed in all matters pertaining to or coming 
within its powers or authority, 


It shall be the duty of the Board to consider and pass upon the valid- 
ity of the claims of the public water supply agencies making claim to prior 
acquisitions of water rights, and to notify the claimants of its findings. 


It shall also be the duty of the board to prepare and keep up to date 
a public record of all confirmed water right acquisitions, and of all permits 
for the acquisition of water rights, classified and indexed as the board may 
direct, and containing such detailed information as may be available to the 
board and which it shall determine should be recorded, which said public record 
shall be known as "Water Acquisition Record", 


Hereafter, no acquisition of water rights shall be made or taken by 
any public water supply agency except as follows: 


Any such water supply agency desiring to acquire new water rights, a 
new source of water supply, or to acquire an additional quantity of water or 
water rights from an existing source of water supply, beyond that confirmed 
by the board as being reasonably necessary for present purposes and future 
needs, shall make application to the board for a permit to acquire such de- 
signated waters or water rights, setting forth such of the following infor- 
mation as may be applicable: (1) The river or stream from which the supply ; 
is proposed to be taken and the necessity for such new water rights, new source 
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or additional quantity, (2) The amount of water which it is proposed to acquire 
for present purposes end future needs, (3) The district, mmicipality or 
political subdivision, and the population thereof, requiring the supply, and 
the necessity for such acquisition, (4) The plan for development of use of the 
water, including the capacities of any proposed impounding reservoirs, and (5) 
such other or additional applicable information as the board may require. 


It shall be the duty of the board, upon receipt of an application, to 
make such investigation as may be necessary, including a search of the water 
acquisition record to determine whether the approval of the application will 
affect water rights theretofore confirmed or approved, or water rights at that 
time the subject of application to the board, or water rights for the acqui- 
sition of which a permit shall theretofore have been issued. In case of ap- 
parent conflict of interests, the investigation shall include and consider the 
extent of the conservation, development and use to the best advantage of 
existing sources or water supply. Incase of established conflict of interests, 
the board, after receipt of an application or at any time or from time to time, 
shall have the power to issue, modify or impose conditions, in permits or con- 
firmed claims for, or to the acquisition of, water rights theretofore or there- 
upon issued, when deemed necessary by the board in the public interest, and it 
shall be the duty of the board to issue and it shall issue all such permits and 
modifications and conditioning orders as the public interest shall require. 


However, if the board finds that the proposed new source or additional 
supply will not conflict with the rights to such water or to water rights 
held by any other public water supply agency which are reasonably necessary 
for its present purposes or future needs, and that the water or the water 
rights proposed to be acquired are reasonably necessary for the present pur- 
poses and future needs of the public water supply agency making application, 
and that the taking of said water rights will not interfere with navigation, 
jeopardize public safety, or cause substantial injury to the Commonwealth, 
then, and in that case, the board shall approve the application and shall 
issue a permit therefor. 


The board shall have the further power to revoke any permit granted 
under the terms of this act in case the water rights are not acquired within 
one year after the issuance of said permit, and said acquisition shall be null 
and void and of no effect, to the extent required to make water and water 
rights from such source available for requisition under the terms of this 
act, if any actual taking of water be not made within four years after the 
issuance of such permit. 


Any party or applicant, who may be directly or adversely affected by 
any decision or finding of the board under any of the provisions of this act, 
shall be entitled, upon application, to be heard in person or by counsel in 
a public hearing, on a reasonable notice to the board or its duly designated 
agent. 


Any party, aggrieved by any decision of the board under any of the 
provisions of this act, may, within thirty days appeal therefrom to the 
court of common pleas of Dauphin County, and the taking of such appeal shall 
operate as a supersedeas. 


From and after the passage of this act, it shall be wnlawful for any 
person or persons, partnership, association, corporation, county, city, borough, 
town, or township to construct any dam or other water obstruction; or to make, 
or permit to be made, any change in or addition to any water obstruction; or 
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in any manner to change or diminish the course, current, or cross section of 
any stream or body of water, wholly or partly within, or forming a part of 

the boundary of, this Commonwealth, except the tidal water of the Delaware 
River and of its navigable tributaries, without the consent or permit of the 
Water and Power Resources Board, in writing, previously obtained upon written 
application to said board therefor. 


If the board shall determine that any dam or other water obstruction 
is unsafe or needs repair, alteration or change in its structure or location, 
or should be removed as being unsafe and not susceptible of repair, or for 
any reason is derogatory to the regimen of the stream, the board shall, in 
writing, notify the owner or owners thereof to repair, alter, change its 
structure or location, or remove the same, as the exigencies of the case may 
requires 


If said owner or owners, notified as aforesaid, shall neglect or re- 
fuse to make such repairs, alterations, change or changes in structure or 
location or cause such removal, or if said owner or owners cannot be found 
or determined, then the Board may make such repairs, alterations, change or 
changes in structure or location or cause such removal; and the board may 
thereafter recover, in the name of the Commonwealth, from the owner or owners 
the said cost or expense, in the same manner as debts are now by law recover- 
able. 


The provisions of this act shall not prohibit the placing in any pure- 
ly private stream, having a drainage of less than one-half square mile, of 
any dam or obstruction that cannot in any way imperil life or property lo- 
cated below or above such dam or obstruction; nor shall the provisions of this 
act prohibit the making of necessary temporary repairs to any water obstruction 


Nothing in this act contained shall be construed to repeal in any way, 
or in any way alter or abridge, any powers or authority vested by law in the 
Department of Health, the Department of Wharves, Docks, and Ferries, or the 
Board of Commissioners of Navigation of the Delaware River and its navigable 
tributaries. 


Research Report No. 5, Louisiana Legislative Council, April 7, 1955 


Pennsylvania is a member of the Delaware River Basin Water Commission 
Compacts Pennsylvania is also a member of a reciprocal agreement concerning 
control of pollution in the waters of the Delaware River Basin. (See "Dela- 
ware" herein.) 


Pennsylvania is also a member of the Potomac Valley Conservancy Dis- 
trict. (See "Maryland" herein.) 


Sept, 1955 Issue, Journal, American Water Works Association 


The Pennsylvania legislature introduced a bill that would authorize 
a municipality to operate, control, sell, and lease facilities for the pro- 
duction, transmission, and furnishing of gas, electricity, steam, water, or 
sewage Within or without municipal limits. Perhaps the most significant pro- 
posed act was one that would authorize joining New Jersey in permitting the 
construction (within 50 years) of a dam at Wallpack Bend on the Delaware River 
to provide a water supply for both states. As of May 1955, the bill had passe 
the Assembly, but not the Senate. When such action was not completed by 
July 1, 1955, the compact between the two states regarding the dam automatic- 
ally expired. 
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RHODE ISLAND 


Reports on Water Kesources, The Council of State Governments, October 
ul BX-298 


"A Water Resources Program for Rhode Island", Water Resources Memoran- 
dum Number Three, Rhode Island. Development Council, Planning Division, Febr- 
vary 1954, recommends (1) supplementation of the existing five year water 
survey program with quantity and quality tests, (2) continuation of pollution 
abatement program, facilitating municipal action thereon, (3) enactment of 
a ground water code to assure the use of ground water in the best interests 
of the economic development of the State, (4) protection of surface reservoir 
sites as highway, industrial and urban development takes place, and (5) wnder- 
taking of a shore~front development plan. 


The purpose of the report is to provide an immediate program for water 
resources development and a guide to further water resources studies. It is 
based on two earlier surveys of surface water and ground water resources. It 
outlines the elements to be considered in developing a program: water sources; 
trends in use of water, and domestic and industrial demand; the major problems 
of adequate ground water supplies, pollution, distribution systems, and sewer- 
ege; and future water needs and supply. 
tion, 19 BX-2 


state Water Legisla The Council of State Governments 


December 1955 


Chapter 3562 creates the Water Resources Coordinating Foard. The seven 
members of the Poard are to be appointed by the Governor. Duties of the Poard 
will include (1) the review of current studies and programs of state agencies 
pertaining to the conservation and development of water resources, (2) ad- 
vising local authorities in the formulation of municipal water resources pro- 
grams, with a view to coordinating all local plans, (3) the review and eval- 
vation of ground water investigations presently being carried on by State 
agencies; and (4) the formulation of a long-range plan pertaining to the con- 
servation and use of ground water, and working with state and local officials 
in devising plans for the distribution of water supplies for the state. 


SOUTH CAROLINA 


Research Report No. 


Louisiana Legislative Council, April 7, 1955 


At present, South Carolina is operating under the riparian doctrine. 
There are no unusval deviations therefrom. 


The Water Pollution Control Authority is the administrative agent for 
the general pollution law of South Carolina. The law deals with ground and 
surface waters including the Atlantic Ocean within the territorial limits of 
the state. The Authority may adopt rules to implement the law, which is sub- 
stantially the same as that of Louisiana. 


No South Carolina laws on irrigation were found. However, the demands 
for water for irrigation are rapidly increasing in the State. 


No statutes dealing directly with water conservation were found; how- 
ever, South Carolina has an extensive soil conservation program similar to that 
of Georgia. 


The drainage laws in South Carolina are similar to the ones in Louisiana. 
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South Carolina has entered no interstate compacts in connection with 
water problemse 


In 1953, the General Assembly of South Carolina appointed a committee 
to study the water policy of the State. The committee completed its report 
and prepared a bill concerning surface water which was presented to the General — 
Assembly in January of 1955. The bill provides that all surface waters, ex= 
cept insofar as it has been and is being applied to useful and beneficial 
purposes, are public waters and are subject to appropriation, and that under 
its police power the State shall have the right to control and develop the 
use of water for all beneficial purposes, provided that no person shall be 
deprived of any vested right in the use of water, The bill is now in committee 
and will be held there until the January 1956 session. 


S€pte -2 Issue, Journal, American Water Works Association 


A competent authority has stated that South Carolina has been more active 
than any of the other South Atlantic States. The proposed North Carolina legis- 
jation is identical in its statement of policy with the policy of South Carolina, 


A study of water policy was initiated by the 1953 Assembly, when the 
Senate, the House, and the Governor appointed a joint committee, which did a 
fine job of assembling and weighing the facts, It recommended a new water 
policy for South Carolina and suggested to the 1954 Assembly legislation that 
would guarantee existing vested rights to surface water that is being used for 
beneficial purposes, This bill provides for an orderly, legal way in which 
additional uses could develope An antiquated doctrine would have yielded to 
one based on a realistic approach to present and future water use, but the act 
w2s not passed, An amended bill was introduced in the 1955 General Assembly. 
Further effort was apparently made to clarify the meaning and extent of "vested 
right". According to recent reports, this legislation is tied up in the Senate 
Agricultural Committee with no chance of being released during the present 
session. 


Ce Pe Guess, Jr. discusses the philosophy and the problems of the 
proposed new water policy in a paper on p. 840 in this issue, 


SOUTH DAKOTA 


Report and Recommendations, October 1943, of Committee of the National 


Reclamation Association 


The riparian doctrine has been recognized in South Dakota in many 
court decisions, together with the appropriation doctrine. 


The state constitution contains no provisions concerning water rights, 
other than to declare that the irrigation of arid lands is a public purpose 
and to authorize legisistion for the organization of irrigation districts. The 
water statutes, as amended by the 1939 Code, provide as follows: 


"Subject to vested private rights, and except as hereinafter specifi- 
cally provided, all the waters within the limits of this State, from whatever 
source of supply, belong to the public and, except navigable waters, are sub-— 
ject to appropriation for beneficial use, Subject to the provisions of this 
Code relating to artesian wells and water, the owner of the land owns water 
standing thereon, or flowing over or under its surface, but not forming a de- 
finite stream. Water running in a definite stream, formed by nature, over or 
under the surface, may be used by such landowner as long as it one ne theres — 
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but he may not prevent the natural flow of the stream, or of the natural spring 
from which it commences its definite course, or of a natural spring arising 
on his land which flows into and constitutes a part of the water supply of 

a natural stream, nor pursue nor pollute the same, except that any person 
owning land, through which any nonnavigable stream passes, may construct and 
Maintain a dam across such unnavigable stream if the course of the water is 
not changed, vested rights are not interfered with, and no land flooded other 
than that belonging to the owner of such dam or upon which an easement for 
such purpose has been secured. Nothing in this section shall be construed 

to prevent the owner of land on which a natural spring arises, and which con- 
stitutes the source or part of the water supply of a definite stream, from 
acquiring a right to appropriate the flow from such spring in the manner pro- 
vided by law for the appropriation of waters", 


There is also a statute authorizing the appropriation and use, by the 
holders of agricultural lands, for irrigation or livestock purposes, of flood 
waters in any “dry draw" or watercourse, not having a flow of at least 20 
miner's inches during the greater part of the year, by filing a location certi- 
ficate in the county records, posting a copy, and sending a copy to the state 
engineer. These rights are not subject to the rules and regulations and under 
the jurisdiction of the state engineer, but a certificate covering such appro- 
priation may be secured from him upon petition. Another statute relates to 
the appropriation of seepage water from constructed works. 


A statute passed in 1935 vests the full control of all waters of definite 
streams, so far as they relate to "irrigation or other riparian rights", in the 
State engineer, whose duty it is to apportion the waters on request of five or 
more landowners having riparian rights. The exception of navigable waters from 
waters subject to appropriation is made by South Dakota and by no other Western 
State ( a similar provision in the North Dakota law was eliminated by amendment 
in 1939). An important question then arises as to just what waters are navi- 
gable and therefore exempt from appropriation. 


Reports on Water Resources, The Council of State Governments, October 
i BX-298 


"Report of the Committee on Agriculture and Conservation to the Exe- 
cutive Board", South Dakota Legislative Research Council, September 1954, 
recommends (1) enactment of a new surface water law, recognizing existing 
rights of riparian owners to all waters, needed and being used for domestic 
and other beneficial uses, and existing rights to appropriate, with future 
use to be by appropriation for beneficial use upon the granting of a permit; 
(2) creation of a Water Resources Committee to administer the law, with author- 
ity to review and make recommendations on all state and federal water projects; 
(3) enactment of a ground water law, based upon the doctrine of beneficial use 
but recognizing existing uses for beneficial and domestic purposes, with pro- 
visions for future additional uses by permit; (4) empowering the board of 
county commissioners (or a board of trustees) to order necessary repairs and 
restoration of drainage works; (5) permitting the annexation of additional 
lands upon petition; and (6) providing for a Board of Trustees for drainage 
districts to manage the districts. 


Sept. 1955 Issue, Journal, American Water Works Association 


South Dakota is very water conscious, having recently passed two bills 
revising the old water code. A Water Resources Commission consisting of seven 
members was created to control all water resources. 
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General domestic use -— including all ordinary application around the 
home and farm, as well as irrigation of not more than % acre - has priority 
over other consumption, Municipal use, seemingly second in importance, does 
not include the irrigation of crops on a commercial scale within city limits 
or extensive recreational employment. 


The legislation endeavors to control the vested rights of landowners i 
continuing the use of waters. ‘These bills are of far-reaching importance, and 
South Dakota's control system could profitably be studied by other states, 


State Water Legislation, 1955, The Council of State Governments, BX-2 
December 1955 


Chapter 430 (HB 514) creates a Water Resources Commission of seven 
members to te appointed by the Governor to administer the water laws of the 
state. The act declares that all water within the state is the property of 
the people and is to be put to beneficial use to the fullest possible extent. 
It ends the dual system of appropriation and riparian rights, which has ex- 
isted in the state, and makes all unappropriated waters subject to approp-— 
riation, Also, water may be used for domestic purposes, including stock 
watering, without obtaining a permit from the Commission. Municipalities 
may appropriate water for their future needs, but the Commission may grant 
temporary permits to others to use such water in excess of immediate needs. 
The act also provides for the establishment of a Committee on Water Pollution. © 
It is to conduct pollution control work and is directed to classify the waters 
of the state. 


Chapter 431 (HB 515) concerns the ground waters of the state and makes 
them subject to appropriation by the Water Resources Commission. It requires 
well diggers to obtain permits from the Commission and to keep records for 
the Commission, The Commission may control the location of wells and may order 
uncontrolled artesian wells to be plugged. 


TENNESSEE 

Research Report No. 5, Louisiana Legislative Council, April 7, 1955 

Tennessee follows the riparian doctrine and has no important variations 
from the generally accepted provisions of the doctrine, except for the fact 
that it is one of the few states that has written laws concerning riparian 
rights. 

Tennessee has a basic pollution law administered by the Tennessee 
Stream Pollution Control Poard. The law is substantially the same as that of 
Louisiana, except that it applies only to surface water, 


No Tennessee laws concerning irrigation were found. 


No laws concerning water conservation were found; however, Tennessee 
has an extensive soil conservation program similar to that of Georgia. 


The drainage laws of Tennessee are similar to those of Louisiana. 
onnessee, Illinois, Indiana, Kentucky, New York, Ohio, Pennsylvania, 


and West Virginia are members of the Ohio River Valley Sanitation Compact, the 
purpose of which is to control pollution in the waters of the Ohio River Basin. 
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It has been reported that, in recent years, a critical water shortage has 
developed in some areas of the State. The Tennessee State Planning Commission, 
the Commissioner of Conservation, and the State Geologist and others are aware 
of the need for an adequate water policy and are doing ali within their power 
to encourage the 1955 legislature to make adequate provisions for a thorough 
study of the problem with a view to adopting final legislation on the matter 
in 1957. Definite information on future legislation, however, is not available. 


Sept. 1955 Issue, Journal, American Water Works Association 


A bill now before the Tennessee legislature would create a commission 
of nine members to conduct a study of state water laws, water resources, and 
water uses, as well as desirable and necessary changes to meet the future needs 
of the state. This group is to report its results and recommendations to the 
governor by September 1956, (Note: The information regarding Indiana, Kentucky, 
Ohio, Michigan, Illinois, Wisconsin, and Tennessee, contained on pages 850-852, 
Sept. 1955 Issue, Journal, American Water Works Association, was taken from a 
paper presented at the Annual Conference of the Association in Chicago on 
June 13, 1955 by C. H. Beckert, Director, Div. of Water Resources, State Dept. 
of Conservation, Indianapolis, Ind.) 


state Water Legislation, 1955, The Council of State Governments, BX-299 
December 1955 


Chapter 82 (HE 149) establishes an interim Commission known as the Ten- 
nessee Water Resources Comission. It is composed of five ex-officio members, 
the Commissioners of Conservation, Agriculture, and Public Health and ‘the 
Directors of the Planning Commission and the Industrial and Agricultural Com 
mission, and four public members sppointed by the Governor. The Commission is 
to study the State's water laws, water resources, and water uses, and to re- 
commend modifications necessary to provide for the future water needs of the 
State. Its report is due in September, 1956. The legislature appropriated 
$25,000 for the work of the Commission. 


Chapter 151 ratifies the Tennessee River EFasin Water Pollution Control 
Compact. Other states which may become parties to this compact are Alabama, 
Georgia, Kentucky, Mississippi, North Carolina and Virginia. 


Public Chapter 112 (HB 708) provides for the organization of watershed 
districts; .,. . and provides that districts may exercise the powers and re- 
ceive the benefits relating to watershed districts prescribed in Public Law 


566. 


Public Chapter 132 (HB 614) grants to soil conservation districts the 
additional power to carry out, maintain, and operate works of improvement for 
flood prevention and agricultural phases of the conservation, development, 
utilization, and disposal of water. 


TEXAS 


Report and Recommendations, October 1943, of Committee of the National 
Reclamation Association 


Riparian rights are recognized in Texas as applicable to the ordinary 
flow and underflow of streams on grants of land made prior to the enactment 
of the general appropriation statute of 1889, the appropriation act of 1889 
and the subsequent water legislation down to and including the act of 1917 
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being held valid and constitutional insovar as they authorize vue approp~ 

riation of storm and flood waters and other waters without violation of the 

paramount preexisting riparien rights. The supreme court has aiso held that 
- Bod) } 3 Phe | . 4 

the appropriation statute has no application to diffused surface waters on 

lands granted prior to its enactment. 


The State constitution contains the following sections: 


"The conservation and development of all the natural resources of this 
State, including the control, storage, preservation and distribution, of its 
storm and flood waters and the waters of its rivers and streams, for irri- 
gation, power and all other useful purposes; the reclamation and drainage of 
its overflowed lands, and other lands needing drainage; the conservation and 
development of its forests, water and hydroelectric power; the navigation of 
its inland and coastal waters; and the preservation and conservation of all 
such natural resources of the State are each and all hereby declared public 
rights and duties; and the Legislature shall pass aJl such laws as may be 
appropriate thereto," 


The appropriation statute provides: 


"The waters of the ordinary flow and underflow and tides of every 
flowing river or natural stream, of all lakes, bays or arms of the Gulf of 
Mexico, and the storm, flocd or rain waters of every river or natural stream, 
canyon, ravine, depression or watershed, within the State of Texas, are here- 
by declared to be the property of the State. anc the right to use thereof may 
be acquired by appropriation in the manner and for the uses and purposes here- 
inafter provided, and may be taken or diverted from its natural channel for an 
of the purposes expressed in this chapter. .. " | 


The present legislation extends the right of appropriation to the entir 
state, whereas the 1889 and 1895 acts referred only to the arid portions of the 
state to which irrigation was necessary. | 


Research Report No. 5, Louisiana Legislative Council, April 7, 1955 


Because of the geographical variations in the extent and character of 
water resources and uses, water problems of different sections of Texas have 
some rather unique aspects. The multitude of problems facing the state has 
not been eased, but appears to have been intensified, by water legislation. 
The General Irrigation Law of 1917, which is said to have ".. . postponed 
development of intelligent state-wide water laws for at least forty years", 
and some legislative patchwork constitute the present water law of the State, 


Texas has three separate systems of water rights which are related to 
ground water, diffused surface water, and water in watercourses (surface water) 
(Diffused surface water has been defined as "water occurring naturally on the 
surface of the ground, other than in natural channels, streams, lakes, or 
other natural water courses".) Ground water is regulated in Texas by under- 
ground water conservation districts, and it belongs to the person who can 
withdraw it from a well on his own land and utilize it without waste, Dif- 
fused surface water belongs to the person on whose land it is found. Rights 
to surface water are determined by the riparian rights and prior.appropriation 
doctrines, Through a "queer admixture of previsions" Texas’ has. attempted to 
retain riparianism and yet adopt a policy of limited appropriation. The 
statutes declare that water in its natural status is the property of the 
state and is subject to appropriation under processes administered by the 
Foard of Water Engineers. However, the statutes expressly provide that 
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riparian rights shall not be affected; and the courts have declared riparian 
rights superior to appropriation rights. Riaprian rights were declared to 
exist in the relation to the normal and ordinary flow of a stream but not to 
flood waters. 


Appropriation of water in Texas is through a process of application, 
hearing, and determination by the Board of Water Engineers, whose duty it is 
to approve applications ". . . if the proposed appropriation comtemplates the 
application of water to any of the uses and purposes provided for in this 
chapter, and does not impair existing water rights or vested riparian rights, 
and is not detrimental to the public welfare", 


In addition to the general provisions in the statutes of Texas for the 
regulation of water rights, there are special provisions establishing and re- 
gulating various types of water districts, including water improvement dis- 
tricts, water control and preservation districts, water supply districts, levee 
improvement districts, drainage districts, conservation and reclamation districts, 
navigation districts, and underground water conservation districts. 


To implement the declared policy of the state for conservation of its 
water supply, the legislature of Texas has created a Water Pollution Advisory 
Council, composed of several state officials and authorized to cooperate, con- 
sult, and advise with other agencies and groups. The council is also directed 
to encourage and conduct studies of the pollution problem. The law, however, 
does not give the council authority to control pollution. 


The 59 water improvement districts are empowered to obtain and distri- 
bute water for irrigation and other purposes. The 44 conservation districts 
have been created for the purpose of achieving flood control, water supply, 
drainage, soil conservation, and development and distribution of hydro-electric 
POWEY e 


Drainage and flood control is administered by drainage districts and 
conservation and reclamation districts. 


Texas is a member of the Rio Grande Compact, the Pecos River Compact, 
and the Canadian River Compact. Texas is engaged in negotiations with Louisi- 
ana in connection with developing hydroelectric power on the Sabine River. 


According to information available, Texas does not presently contem- 
plate any major changes in its water policy. 


Sept. 1955 Issue, Journal, American Water Works Association, page 855 


A series of water conservation proposals, drafted by an interim study 
committee and backed by Governor Shivers, were introduced in the Texas legis-— 
lature. A proposed state constitutional amendment, authorizing a $100,000,000 
bond issue for state aid of up to 33 per cent to local water conservation 
projects, was passed by the Texas Senate and sent to the House. Under this 
plan, which would be referred to the electorate on Sept. 20, a state property 
tax of 3 cents on each $100 of assessed value could be levied to finance the 
prograiie 


Other legislative developments included the enactment of two laws 
aimed at aiding water conservation. One requires water districts to register 
their boundaries with the State Board of Water Engineers, and the other re- 
quires this board to conduct hearings before granting approval of water pro- 
jects involving federal aid. 
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State Water Legislation 195), The Council of State Governments, FX-299 


December 1955 
House Bill 11 provides that proposed federal projects for water storag 
be submitted to the Board of Water Engineers 


flood control, or drainage shali be 
for study as to their feasibility « e » 
veter district to file with the Poard of 


House Bill 27 requires ever} 
© the act or order creating it, Districts 


Water Engineers a certified copy o- 
: : ry Baccus bes 
also must file lists of their officers periodically. 
House Bill 41 requires anyone using surface water from a natural strea 

to file with the Board of water Engineers a statement concerning such infor- 
mation as the Board desires which will aid in the administration of the water 
laws of the state and the inventorying of water resources. Persons using do- 


mestic water are exempt from this requirement. 


House Pill 20 creates the Trinity Hiver Authority of Texas; . « e 


Senate Bill 384 creates the York's Creek Improvement District, and 
House Bill 889 creates the Atacoosa and Frio Counties Improvement District 


DiC aid ee ntl e 
UTAH 


Report and Recommendations, October 1942, of Committee of the National 
Reclamation Association 


Riparian rights heve never been recognized in Utah. In 1936, the Utah 
supreme court stated that its uniform holding had been not to recognize the 
doctrine of riparian rights. 


The state constitution provides: 


"A1] existing rights to the use of any of the waters in this State 
for any useful or beneficial purpose are hereby recognized and confirmed." 


The statutes provide: 


"All waters in this state, whether above or under the ground, are 
hereby declared to be the property of the public, subject to all existing 
rights to the use thereof," 


The Utah water code provides complete procedure for the appropriation 
and distribution of water under the supervision of the state engineer, and 
for adjudications by the courts in which the state engineer makes proposed 
determinations. 

State Water Legislation, 1955, The Council of State Governments BX~2 
December 1955 


. Senate Joint Rhesolution No. 1%, assigning studies to the Legislative 
Council, includes two sections relating to water, 


Section 3 - The Council is to study the need for, and desirability of, 
revision and extension of state laws dealing with the control and management 
of underground water. It also is to study the desirability of the state 


- 110 - 


accepting the responsibility for controlling its water in flood stages. 


Section 7 - The Council is directed to study the advisability of con- 
solidating all state agencies dealing with the development and distribution 
of water and the determination of water rights. 


The legislature ratified the Columbia River Pasin Compact. .. 
The legislature ratified the Pear River Compact... 


VERMONT 


SCS-TP-126, soil Conservation Service, U. S. Department of Agriculture 


Public Act No. 234, Vermont Acts of 1955 (H. 384), empowers soil con- 
servation districts to act as local sponsoring agencies under Public Law 566 
for carrying out programs for flood control, stream-—bank protection, channel 
improvement, land treatment, and drainage; empowers the State Water Conservation 
Board, with the approval of the Governor, to construct, operate, and maintain 
dams for flood control and structures for streambank protection or improvement 
of stream channels and to render technical assistance to local organizations 
under the provisions of Public Law 566; and appropriates $10,000 for the bien- 
nium for such purposes. 


VIRGINIA 


Research Report No. 5, Louisiana Legislative Council, April 7, 1955 


Virginia has always followed the riparian doctrine in connection with 
its laws on water rights. However, the Virginia Legislature, early in 1954, 
adopted a surface water policy which declared that all surface waters are a 
natural resource of the state and that "the public welfare and interest of 
the people of the State requires the proper development, wise use, conser- 
vation, and protection of water resources, together with protection of land 
resources, as affected thereby". The act also declared that, under its 
police power, the state could control the development and use of waters "for 
all beneficial purposes". Finally, the act directed the Virginia Advisory 
Legislative Council to "make a study and report .. . upon the further estab- 
lishment of the water policy of the State, together with drafts of legislation 
for placing the same into operation as between classes of users and within 
classes of users". The Council's report is to be made to the 1955 session of 
the legislature. 


Virginia's basic pollution law was adopted in 1946 and is administered 
by the State Water Control Board consisting of five members appointed by the 
governor. The board has been granted general supervision over rules and orders 
established for the regulation of pollution of surface and underground waters. 
The board is also authorized to study and investigate pollution; to establish 
standards of quality for waters and policies relating to existing or proposed 
future pollution; to issue certificates for the discharge of sewerage, industri- 
al, and other wastes into waters (conditions may be prescribed and the certi- 
ficates revoked or amended); to issue special orders directing owners to secure 
reasonable operating resuits toward control of pollution, within a specified 
time; and to investigate large-scale killing of fish resulting from pollution, 
and institute civil suits in behalf of the state for damages. 


The law requires owners of existing establishments, establishments 
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that are being expanded, and new establishments to obtain a certificate from 
the board if the establishments are likely to cause pollution, Such estab- 
lishments must furnish plans or information to the board when requested to 
do so and comply with the regulations of the board. 


In 1954, Virginia supplemented its pollution laws with a statute that 
provides for a tax- deduction for plants or equipment installed to prevent or 
reduce pollution, provided the installation was made pursuant to an order or 
with the consent of the board. 


No Virginia laws concerning irrigation were found. 


Virginia law deals extensively with the conservation of water which may 
be used for hydro-electric energy. The Director of Conservation and Development 
is authorized to make a water power survey of the state which would include the 
possibilities of obtaining maximum power by water storage and conservation. 
Plans for dams and works for water-power development must be approved by the — 
State, and a license to build must be granted by the State Corporation Commissio 
No priority of location or appropriation is considered by the commission in 
granting licenses except for the expansion of an existing development when 
another development would materially affect the existing development. 


The drainage laws of Virginia are similar to the gravity drainage laws © 
of Louisiana, 


Virginia has created two commissions, the Potomac River Basin Commission 
and the Ohio River Valley Sanitation Commission, and has authorized them to 
enter into compacts with certain other states for the purpose of cooperating 
in the study for causes of pollution of interstate waters and to propose legis— 
lation and regulations to prevent pollution. Virginia is a member of the Poto— 
mac Valley Conservancy District (See "Maryland") and a member of the Ohio . 
River Valley Sanitation Compact (See "Tennessee"). 


Information concerning Virginia's immediate plans for water legislation 
is not available. However, studies are presently being conducted by the 
Virginia Geological Division which may result in future legislation. That q 
division is making an examination of the streams and water powers of the state © 
with special reference to their development for manufacturing enterprises and — 
a separate examination of the water supplies of the state with special re- 
ference to the sinking of deep or artesian wells. 


Sept. 1955 Issue, Journal, American Water Works Association 


Analysis of available material shows that Virginia has been active in 
the field of water resources legislation in recent years. In 1953, Governor 
Pattle directed the Virginia Advisory Legislative Council to study and report 
on the problem to the Governor and the General Assembly. The council was to 
provide appropriate suggestions for the establishment of a state comprehensive 
water code, designed to facilitate present and future economic development 
along sound and constructive lines, 


The final recommendations specifically covered definition of terms for 
clarity, creation of a water conservation board, and establishment of a set 
of administrative and judicial procedures. A bill introduced in the 1954 As- 
sembly directed that the Virginia Advisory Legislative Council act accordingly 
and report to the 1956 Assembly. | 
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WASHINGTON 


Report _and kecommendations, October 1943, of Committee of the National 
Reclamation Association 


Although the riparian and appropriation doctrines are both recognized 
in Washington, the superiority of the common-law riparian right has been 
reduced substantially as a result of the court decisions, The exercise of 
vested riparian rights, on a basis of beneficial use, is protected by the 
courts; but generally speaking, the doctrine of appropriation is much the 
more important in the exercise and administration of water rights in the 
State. 


The State constitution provides: 


"The use of the waters of this State for irrigation, mining, and manu- 
facturing purposes shall be deemed a public use." 


The statutes provide: 


"The power of the State to regulate and control the waters within the 
State shall be exercised as hereinafter in this act provided. Subject to ex- 
isting rights all waters within the State belong to the public, and any right 
thereto, or to the use thereof, shall be hereafter acquired only by approp- 
riation for a beneficial use and in the manner provided and not otherwise; and, 
as between appropriations, the first in time shall be the first in right. Nothing 
contained in this act shall be construed to lessen, enlarge, or modify the ex- 
isting rights of any riparian owner, or any existing right acquired by approp- 
PIevLONs OF .OLUCTWLSE. « « es" 


Water Code Relating to the Regulation and Control of Waters within the 
State and Rights to the Use Thereof - Laws of 1917, as amended to May, 1 


Subject to existing rights, all waters within the State belong to the 
public, and any right thereto, or the use thereof, shall be hereafter (subse- 
quent to 1917) acquired only by appropriation for a beneficial use and in the 
manner provided and not otherwise; and, as between appropriations, the first 
in time shall be the first in right. Nothing contained in this act shall be 
construed to lessen, enlarge or modify the existing rights of any riparian 
owner, or any existing rights of any riparian owner, or any existing right 
acquired by appropriation, or otherwise. 


The administration of this act is imposed upon an engineer to be known 
as the State Supervisor of Hydraulics, appointed by the Governor, who, at the 
time of his appointment, shall be a technically qualified and experienced 
civil and hydraulic engineer in the practice of his profession. He shall, 
unless sooner removed by the Governor for inefficiency, neglect of duty or 
misconduct in office, hold office for a term of six years or until his suc- 
cessor shall be appointed and shall have qualified, 


There is hereby imposed upon the State Supervisor of Hydraulics the 
following duties and powers: 


1. The supervision of public waters within the State and their 
appropriation, diversion and use, and of the various officers connected 
therewith. 


2e insofar as may be necessary to assure safety to life or property, 
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he shall inspect the construction of all dams, canals, ditches, irrigation 
systems, hydraulic power plants, and all other works, systems and plants per- 
taining to the use of water, and he may require such necessary changes in the 
construction or maintenance of said works, to be made from time to time, as 
will reasonably secure safety to life and property. 


3, He shall regulate and control the diversion of waters in accordance 
with the rights thereto. 


1. He shall determine the discharge of streams and springs and other 
sources of water supply and the capacities of lakes and reservoirs whose 
waters are being or may be used for beneficial purposes. 


5, He shall keep such records as may be necessary in the administration 
of his department and for the recording of the financial transactions and 
statistical data of his department, and shall procure all necessary documents, ~ 
forms, and blanks, 


6. He shall render to the Governor, on or before the last day of Novem 
ber immediately preceding the regular session of the legislature, and at other 
times when required by the Governor, a full written report of the work of his 
office, including a detailed statement of the expenditures thereof, with such 
recommendations for legislation as he may deem advisable for the better control 
and development of the water resources of the state, 


7. He shall establish and promulgate rules governing the administration 
of this act. : 


Water masters shall be appointed by the State Supervisor of Hydraulics 
upon application of interested parties making a reasonable showing of the 
necessity therefor, at such time, for such districts, and for such periods of 
service, as local conditions may indicate to be necessary to provide the most 
practical supervision on the part of the State and to secure to water users and 
owners the best protection in their rights. The districts for or in which the 
water masters serve shall be designated water districts, which shall be fixed | 
from time to time by the State Supervisor of Hydraulics, as required, and they © 
shall be subject to revision as to boundaries or to complete abandonment as 
local conditions may indicate to be expedient, the spirit of this provision 
being that no districts need be created or maintained or water masters appoint 
ed therefor, where the need for the same does not exist. Water masters shall 
be under the supervision of the State Supervisor of Hydraulics, and shall be ~~ 
technically qualified to the extent of understanding the elementary principles © 
of hydraulics and irrigation, and of being able to make water measurements . 
in streams and in open and closed conduits of all characters, by the usual 
methods employed for that purpose. 


It shall be the duty of the water master, acting under the direction of 
the State Supervisor of Hydraulics, to divide, in whole or in part, the water 
supply of his district among the several water conduits and reservoirs using 
said supply, according to the right and priority of each, respectively. He : 
shall, as near as may be, divide, regulate and control the use of water within © 
his district by such closure or partial closure of headgates as will prevent 
its use in excess of the amount to which the owner of the right is lawfully en- 
titled. He shall, as may be required in times of scarcity of water and in 
respect of priorities or rights, shut and fasten or cause to be shut and faste 
ed the headgates of water conduits, and shall regulate or cause to be regu- 
lated the controlling works of reservoirs. 
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Any person, corporation or association feeling aggrieved at any order 
or decision of the State Supervisor of Hydraulics, or of any assistant or 
deputy, or any water master, affecting his interests, may have the same re- 
viewed by a proceeding for that purpose, in the nature of an appeal, initiated 
in the superior court of the county in which the matter affected, or a portion 
thereof, is situated. Costs shall be paid as in civil cases brought in the 
superior court, and the practices in civil cases shall applyge Appeal shall lie 
from the judgment of the court as in other civil cases, 


Where water rights of a stream have been adjudicated, a stream patrol- 
man. shall be appointed by the State Supervisor of Hydraulics upon application 
of interested parties making a reasonable showing of the necessity therefor, 
Which application shall have been approved by the District Water Master if one 
has been appointed, at such time, for such stream, and for such periods of 
service as local condtiions may be indicated to provide the most practical 
supervision and to secure to water users and owners the best protection in 
their rights. The stream patrolman shall have the same powers as a water- 
master, but his district shall be confined to the regulation of waters of a 
designated stream or streams. The salary of the stream patrolman shall be 
borne by the water users receiving the benefits. 


Upon the filing of a petition with the State Supervisor of Hydraulics 
by one or more persons claiming the right to divert any waters within the 
state, or when, after investigation, in the judgment of the State Supervisor 
of Hydraulics, the interest of the public will be subserved by a determination 
of the rights thereto, it shall be the duty of the State Supervisor of Hy- 
draulics to prepare a statement of the facts, together with a plan or map of 
the locality under investigation, and file such statement and plan or map in 
the superior court of the county in which such water is situated, or, in case 
such water flows or is situated in more than one county, in the county in 
which the State Supervisor of Hydraulics shall determine to be the most con- 
venient to the parties interested therein, The court shall enter a decree 
determining the rights of the parties, Costs may be allowed or not; if al- 
lowed, may be apportioned among the parties in the discretion of the court. 
Appeal may be taken to the supreme court from such decree in the same manner 
as in other cases in equity. 


Upon the final determination of the rights to the diversion of water, 
it shall be the duty of the State Supervisor of Hydraulics to issue to each 
person, entitled to the diversion of water by such determination, a certificate 
setting forth the name and postoffice address of such person; the priority and 
purpose of the right; the period during which such right may be exercised; 
the point of diversion and the place of use; the land to which said water right 
is appurtenant; and, when applicable, the maximum quantity of water allowed. 


Any person, municipal corporation, firm, irrigation district, associ- 
ation, corporation or water users' association, hereafter desiring to approp- 
riate water for a beneficial use, shall make an application to the State 
Supervisor of Hydraulics for a permit to make such appropriation, and shall 
not use or divert such waters until he has received a permit from such State 
Supervisor of Hydraulics, 


The State Supervisor of Hydraulics shall make, and file as part of 
the record in the matter, written findings of fact concerning all things in- 
vestigated, and, if he shall find that there is water available for approp- 
riation for a beneficial use, and the appropriation thereof as proposed in 
the application will not impair existing rights or be detrimental to the 
public welfare, he shall issue a permit stating the amount of water to which 
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the applicant shall be entitled and the beneficial use or uses to which it may) 
be applied: Provided, thet, where the water appliea foseie eine used for irris 
gation purposes, it shall become appurtenant only to such land as may be re- 
claimed thereby to the full extent of the soil for agricultural purposes. The 
right acquired by appropriation shall relate back to the dave of iting of the) 
original application in the office of the State Supervisor of Hydraulics, 


Any person, corporation or association, intending to construct any dam) 
or controlling works for the storage of ten acre-feet or more of water, shall,] 
before beginning said construction, submit plans end specifications of the 

same to the State Supervisor of Hydraulics for his examination and approval 
as to its safety. No such Gam or controlling works shell be constructed until 

he seme or any modification thereof shall have been approved as to its safety 
by the State Supervisor of Hydraulics. 


Septe 1955 Issue, Journal, American Weter Works Association, page 856 


A number of water bills were presented to the Washington legislature, 
but they were not passed, The governor, however, eppointed a Water Resources 
Committee, which has proposed a water policy for. the State, 


WEST VIRGINIA 


Research Report lo, 5, louisiana Legislative Council, April 7, 1 

West Virginia adheres to the riparian doctrine in connection with the 
appropriation of water, but, like many states, has no statutory law on the sub 
ject. There are, however, statutes concerning pollution, soil conservation 
districts, and drainage, levee, and reclamation districts, 


The basic pollution law of West Virginia is administered by a State 
Water Commission, composed of the Commissioner of Health, the Chairman of the / 
Game and Fish Commission, and three members appointed by the Governor, The 
College of Engineering, kest Virginia University, and the Director of Sani- 
tary Engineering are authorized to assist the Commission, The Commission 
has authority to study pollution problems, and may authorize the exercise of 
eminent domain for persons who need lands in order to control pollution, The 
Commission is also the water pollution agency for the State for purposes of 
the Federal Water Pollution Control Act. 


Soil conservation districts may be established in West Virginia upon 
the petition of any 25 land ownerse The law recognizes that the consequences 
of soil erosion are diminishing of underground water reserves, an intensifi- 
cation of periods of drouth, a loss in hydro-electric power, and a loss in the 
amount of water available for municipal water supplies, irrigation developments 
farming, and grazing. Soil erosion studies are authorized by the statute. No, 
laws dealing specifically with water conservation were found, | 


West Virginia authorizes circuit courts to establish and organize | 
drainage, levee, and reclamation districts for the purpose of reclaiming, draiz 
ing, or improving any low, swampy, or overflowed lands and to prevent over-— | 
flow and protect cities. A petition by at least three landowners is required | 
to establish such a district. 


Pursuant to federal authority, West Virginia has entered into the Ohio 
River Valley Sanitation Corpact with Illinois, Indiana, Kentucky, New York, 
Ohio, Pennsylvania, and Tennessee, The purpose of the compact is cooperation 
between the states in the abatement of pollution in the interstate waters withil 
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the Ohio River Fasine Each state pledges its cooperation and agrees to enact 
necessary legislation so as to maintain the waters in a condition suitable 
for public and industrial water supplies, A commission set up by the compact 
is required to make a study of the problems involved and recommend uniform 
legislation. 


The Potomac Valley Conservancy District is a compact between West 
Virginia, Maryland, Virginia, and the District of Columbia. This compact 
is similar in most respects to the Chic River Valley Sanitation Compact ex- 
cept that it applies to the waters of the Potomae River Valiey. 


According to the State Water Commission of West Virginia, there are no 
present plans for a study or revision of water laws of West Virginia, 


State Water Legislation, 1955, The Council of State Governments, BX-299 
December 1955_ 


Senate Concurrent Resolution 4 requests the Joint Committee on Govern- 
ment and Finance and the Commission on Interstate Cooperation to study the 
natural resources of the state including ground and surface waters. The study 
group is to recommend procedures for the continual study of the water resources 
of the state, including provisions for a state gauging prcegram. It also is to 
formulate policies by which the state may carry on a continuing study of its 
ground water suppliese In addition, it is to study programs of local water- 
shed development and to make recommendations about the financing of these pro- 
jects. 


WISCONSIN 
SCS-TP-126, Soil Conservation Service, Us Se Department of Agriculture 


Joint Resolution No. 90, Ae, Wisconsin Legislature, 1955, directs the 
joint legislative council to make a sturdy of the policies, administration, and 
coordination of watershed management in the State, to evaluate the watershed- 
development work already being undertaken to determine the essentials of a 
coordinated program of watershed development, and to report its findings, to- 
gether with its recommendations, to the 1957 Legislature. 


Chapter 169, Laws of Wisconsin, 1955 (No. 40, Se), authorizes counties 
and towns to raise and expend funds to assist in creating and developing water- 
shed protection areas or projects that are beneficial to such counties and 
towns, and authorizes towns to raise and expend funds to assist in developing 
or promoting the programs of soil conservation districts including or bene- 
fitting such towns. 


Some Current and Proposed Water-Rights Legislation in the Eastern 
States, by Harold H, Ellis, Symposium Issue, Iowa lew Neview, in process 


In 1935, the Wisconsin legislature enacted a statute which requires 
that permits be obtained from the State's Public Service Commission for the 
diversion of water from any stream for "agriculture or irrigation", The 
quantity to be taken and the times when it may be taken are to be controlled 
by the Commission, This statute provides that water may not be diverted to 
the injury of public rights in the stream, and permits may be granted to 
divert other than "surplus water" (defined as water "which is not being bene- 
ficially used") only if the consent of "any riparians located on the stream", 
who may be injured thereby, are obtained. This statute also permits diversions 
from a stream into another watershed to reestablish and maintain navigable lake 
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and stream levels. 


The Attorney General, in 1950, interpreted this statute to mean that 
"such a permit may be withdrawn or amended by the comission at any time, as 
no rights are vested in an applicant by its issue, the matter being one of 
privilege under the continuing control of the commission", He also stated 
that "since the statute seys nothing in respect to the issuance of permits 
to nonriparian owners, it must be assumed that the common law applies". | 
He indicated that owners of nonriparian lands should not be given such permits, 
although riparian landowners might be permitted to use stream waters on their 
own nonriparian lands if other riparian owners suffer no injury to the present — 
or potential enjoyment of their property. It would appear that the statute is 
being so administered, and the Commission includes in each permit the express 
condition that it may be later amended if deemed necessary because of other 
applications to use water from the same stream, apparently with the view that 
each riparian owner is entitled to make some use of the stream. 


The Commission apparently operated, until the date of the Attorney 
General's opinion, without any such guidelines or any definite standards for 
issuing or rejecting permits, Certain general guidelines were adopted by the 
Natural Resources Committee of State Agencies in 1951, which recommended, 
among other things, that permits be granted in cases where the percentage of 
the water diverted would be so low that no injury to public or private rights 
could be anticipated, and where any required consents of riparian owners are 
obtained. 


Another statute provides, among other things, that no wells in excess 
of 100,000 gallons a day may be dug for any purpose without a permit from the 
State Board of Health, which may limit or prohibit wells that adversely affect 
water supplies. Other statutory provisions relate to the erection and main- | 
tenance of dams and other matters. 


A proposed bill for the regulation of water resources in Wisconsin was 
included in an article by Glenn R. Coats in the Wisconsin Law Review in 1953. 


This proposed bill would apply to both surface watercourses and ground | 
waters, and would, in general, adopt the prior appropriation doctrine, It 
would enlarge the scope of the existing Wisconsin legislation in a number of 
ways, and would place the administration of all water rights legislation prin- 
Cipally under one State agency. Under it, diversions could be made for any 
beneficial purposes, and no authorized diversion of stream waters would re- 
quire the consent of riparian owners, as is often required under the existing 
legislation. 


The bill resembles the proposed bills, considered in South Carolina, 
North Carolina, Arkansas, and Michigan, in several respects, but differs in 
others. Its application would be expressly limited to "diversions", or re- 
moval, of stream or ground waters. "Diversions", as defined, would include 
withdrawals whereby the water is not readily returned to the stream. Most of & 
the other proposed bills would appear to apply to other uses as well, but some / 
are vague as to how the administration of uses that do not require removal of 
the water would be handled. Such uses presumably would be at least partially 
protected in Wisconsin and some of the other States through such measures as 
limitations on (or conditions included in) appropriations for diversionary 
uses, and the establishment of minimum or other types of stream or lake levels.” 
The proposed bill would except domestic uses and "existing rights". The latter 
would include the right to continue using water already legally put to bene- 
ficial use and not thereafter abandoned, as provided in the act. 
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Bach appropriative right granted would be subject to the limitation of 
use for a "reasonable beneficial purpose". Priority of time of application 
would give the better right, but each right of diversion would be "subject to 
the power of the Commission to designate by appropriate units the maximum a- 
mount which may be used in any season, and the power of the Commission to 
restrict diversions for certain uses or from certain sources in any season", 
The bill further provides that "domestic uses and municipal uses shall be 
preferred to all other uses", and that the Commission, on the basis of con- 
tinuing investigation, "shall determine the order of preference to be given 
other water users", Presumably, such preferences would at least be consider- 
ed when there are two or more applicants for a limited water supply. In any 
event, a permit could be refused if it were "likely to interfere with the 
highest beneficial use of water" considering that the Commission "shall seek 
to conserve the use of water for all present and future needs, , ." 


The Commission would be premitted to designate areas from time to time 
and could establish for such areas, or on a state-wide basis, (1) a certain 
ordering of preferences as to types of uses, (2) the maximum amounts to be 
used in any season for any purpose, (3) that diversions for certain purposes 
could be made without a permit, or (4) that diversions for certain purposes, 
or from certain sources, could be restricted in any season or shorter period. 


Sept, 1955 Issue, Journal, American Water Works Association 


Although no legislation has been introduced in the Wisconsin legislature 
concerning study or adoption of a code on water rights, representatives of the 
Natural Resources Committee, the College of Agriculture, the Public Service 
Commission, and other interested parties have held a meeting to discuss the 
subject of water law. It is probable that the matter will be thoroughly in- 
vestigated by this group prior to the convening of the 1957 legislature, A 
bill now pending in the legislature to promote the conservation of underground 
water supplies provides that the approval of the State Board of Health must 
be secured before a new or additional well may be constructed for any purpose 
where the rate of withdrawal will exceed 70 gpm, Other proposed laws call for 
the development of a prcgram of watershed management and the empowering of 
certain state government subdivisions to raise and appropriate funds for use 
in developing or creating watershed protection areas or projects, 


Reports on Water Resources, The Council of State Governments, October 


"Ground Water in Wisconsin", Report of Ground Water Working Group, 
Water Subcommittee Natural Resources Committee of State Agencies, July 1954, 
recommends that funds be provided to expand the cooperative ground water in- 
vestigations and to study quality problems related to artificial recharge of 
aquifers, to irrigation, and to mine de-watering. 


December _1955 

Joint Resolution 103A requests the conservation committee of the Joint 
Legislative Council to conduct a study of public access to navigable waters 
and watershed management, Report to be made to the 1957 session. 


Assembly Bill 294 ratifies the Great Lakes Pasin Compact. « . 


Chapter 334 (No. 422,A.), vests in soil conservation districts the ad- 
ditional authority to engage in activities concerning, and to construct, improve 
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operate, and maintain structures for, flood prevention or agricultural phases 
of the conservation, development, utilization, and control of water. 


WYOMING 


Revort and Recommendations, October 1 of Committee of the National 
Reclamation Association 


Riparian rights have never been recognized in Wyoming. 
The state constitution provides: 


"Water being essential to industrial prosperity, of limited amount, and 
easy of diversion from its natural channels, its control must be in the State, — 
which, in providing for its use, shall equally guard all the various interests © 
involved," ) 


"The water of all natural streams, spring, lakes or other collections 
of still water, within the boundaries of the State, are hereby declared to be ~ 
the property of the State", 


"Priority of appropriation for beneficial uses shall give the better 
right. No appropriation shall be denied except when such denial is demanded 
by the public interests." 

The constitution also provides for the offices of state engineer and 
board of control. 


Sept, 1955 Issue, Journal, American Water Works Association 


Wyoming is still bound by laws made in 1947. A bill introduced in the © 
1955 legislature to provide more control of ground water development failed | 
to pass. Some minor changes, however, were made in sections of less important 
irrigation laws. This state is working in the direction of a policy of caref 
water control. 


(Note: The information regarding Missouri, Iowa, Kansas, Nebraska, 
North Dakota, South Dakota, Minnesota, Montana, and Wyoming, contained on 
pages 652-854, Sept. 1952 Issue, Journal, American water Works Association, 
was taken from a paper presented at the Annual Conference of the Association ~~ 
in ee on June 13, 1955 by T. W. Thorpe, Pres., Thorpe Well Co., Des Moines® 
Iowa. 4 


State Water Lepislation, 1955, The Council of State Governments, BX-299 
December 1955 L 


Chapter 246 (HE 229) directs the Legislative Interim Committee to under- 
take a study and investigation of underground water resources and laws. The ; 
Committee expects to prepare a compilation of the underground water laws of the 
Western States and to draft a proposed comprehensive underground water eek 
for Wyoming. The report is due in December 1956, 


Chapter 71 (HB 103) authorizes soil conservation districts to enter inte 
agreements with the United States or the state, to act as representatives of 
local groups, and to cooperate with governmental agencies under Public Law 566. 


Chapter 72 (HB 28) authorizes the Wyoming Natural Resources Poard to 
enter into contracts and agreements with the federal government and accept 
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federal funds for the construction of water development projects, The act 
states that the provisions do not apply to small watershed projects under 
Public Law 566, 


Chapter 227 amends Section 71-402 of Wyoming Compiled Statutes to 
establish water use for steam power plants as a preferred use along with 
domestic and transportation purposes, 


Chapter 141 (HB 20) authorizes the Wyoming Farm Loan Board, with the 
approval of the Wyoming Natural Resource Poard, to make loans to duly organized 
irrigation districts, The Natural Resource Board is responsible for the plan— 
ning of water development projects considered for loans and for approving plans 
and specifications, 


Chapter 167 (HB 223) authorizes the creation of special flood control 
districts to be governed by a board of six elected directors, Such districts 
have the power to enter into contracts, acquire and hold property, sue and 
be sued, issue bonds for flood control purposes, and to levy real property 
taxes through the Foard of County Commissioners. 


ALASKA 


State Water Legislation, 1955, The Council for State Governments, 
BX~2 December, 1 


The Legislative Council has undertaken a study of water resource de- 
velopment and intergovernmental relations and responsibilities, The study 
was undertaken on the initiative of the Council, and the report is due in 
November, 1956. 
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SECTION III 
FEDERAL LAWS PERTAINING TO WATER RESOURCES 
NAVIGATION — 


October 19 Committee of National Re- 


Report and Recommendations 
clamation Association 


Article I, section S (3) Constitution of the United States, provided 
that Congress shall have power "to regulate commerce with foreign nations, 
and among several States, and with the Indian tribes". Article 1, section 10 
(2) provided that: "No State shall, without the consent of the Congress lay any 
Imports or Duties on Imports or Sxports, except what may ke absolutely necessary 
for executing its inspection laws; and the net Produce of all Duties and Imports, 
laid by any. State on Imports or Exports, shall be used for the Treasury of the 
United States; and al] such laws shall be subject to the Revision and Control 
of the Congresse" 


The Act of February 4, 1791, Section 9 of the Act of May 18, 179%, 
Section 17 of the Act of March 3, 1903, Section 6 of the Act of March 26, 1804, 5 
Section 12 of the Act of February 15, 1811, Section 15 of the Act of June 4, 181% 
and Section I of the Act of April &, 1912, provided that the navigable waters 
in the States shall be public highways and forever free without any tax, duty, 
or toll therefor, imposed by the States, 


Mre Justice Field said in The Daniel Pall, 77 UeS. 577 (1870): 


"Those rivers must be regarded as public navigable rivers in law which 7 
are navigable in fact. And they are navigable in fact when they are used, or 
are susceptible of being used, in their ordinary condition, as highways for 
commerce, over which trade ard travel are or may be conducted in the customary | 
modes of trade and travel on water, And they constitute navigable waters of 
the United States within the meaning of the Acts of Congress, in contradis- 
tinction from the navigable waters of the States, when they form in their ordi- 
nary condition by themselves, or by uniting with other waters, a continued high- 
way over which commerce is or may be carried on with other States, or foreign 
countries in the customary modes in which such commerce is conducted by waters" — 


(pe563). 


Section 2476 of the Revised Statutes 43 U.S.C. 931 (1934) provides as 
follows: "All navigable rivers, within the territory occupied by the public 
Jands, shall remain and be deemed public highways; and, in all cases where the 
opposite banks of any streams not navigable belong to different persons, the 
stream and the bed shal] become common to both." 


In Gibson ve United States, 166 U. S. 269 (1897), a petition by a ri- 
parian owner to recover damages for injury to property sustained by the con- 
struction of a dike in the Ohio River by the United States, the Supreme Court 
held that riparian ownership is subject to the obligation to suffer the conse- 
quences of arn improvementto navigatione 


In United States ve River Rouge Coe, 269 U. S. 411 (1926), the Supreme © 
Court had this to say concerning the rights of riparian owners: "It is well 
settled that in the absence of a controlling local law otherwise limiting the 
rights of a riparian owner upon a navigable river »« « e he has, in addition to 
the rights common to the public, a property right, incident to his ownership 
of the bank, of access from the front of his land to the navigable part of the 
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stream, and when not forbidden by public law may construct landings, wharves 
or piers for this purpose ...." 


Section 3 (S$) of the Federal Power Act as amended August 26, 1935 
(49 Stat. 838) follows: "(&S) Navigable waters means those parts of stream 
of other bodies of water over which Congress has jurisdiction under its 
authority to regulate commerce with foreign nations and among the several 
States, and which either in their natural or improved condition, notwith- 
standing interruptions between the navigable parts of such streams by falls, 
shallows, or rapids compelling land carriage, are used or suitable for the 
transportation of persons or property in interstate or foreign commerce, in- 
cluding therein all such interrupting falls, shallows, or rapids together with 
such parts of streams as shall have been authorized by Congress for improve- 
ment after investigation under its authority; " 


Water Resources of North Carolina, Department of Conservation and De- 
velopment, 1955, De 122 


The Congress of the United States, in the River and Harbor Act of 1826, 
assigned responsibility for navigation improvement to the Corps of Engineers, 
U. Se. Army . « « In the planning and construction of the Corps of Engineers 
projects, other Federal, State, and local agencies advise and assist where 
their interests are affected, On some of the projects, local interests are 
required to hold the United States free from damages, to furnish rights-of-way 
and spoil areas, and to furnish other assistance specified in the authorizing 
acts. All new investigations, and reviews of prior reports on investigations, 
are authorized by the Congress, usually at the request of the Congressional 
representatives from the locality concerned, directing the Secretary of the 
Army to cause the investigation or the review to be made under the direction 
of the Chief of Engineers, or the Foard of Engineers for Rivers and Harbors, 
respectively. 


States, compiled in the Office of the Chief of Engineers and published by the 
Ue. S. Government Printing Office 


This book sets forth the rules of the Department of Commerce and the 
supplemental regulations of the Department of the Army for display of signals 
on, and the operation of, all craft and accessories working on wrecks, en- 
gaged in dredging, surveying, or other work of improvement, and the use and 
navigation, in accordance with various acts of Congress cited, of the waters 
of all harbors, rivers, and inland waters of the United States, except the 
Great Lakes and their connecting and tributary waters, the Red River of the 
North, and the rivers emptying into the Gulf of Mexico and their tributaries, 
The appendix of the book contains the acts referred to above, 

Navigational Clearance Requirements for Highway end Railroad Bridges, 
Department of Commerce, February, 1955 


This report climaxes the initial phases of a concerted effort by the 
Department of Commerce to point out the need, in the public interest, for 
realistic Federal policies concerning navigational clearance requirements for 
highway and railroad bridges. The study leading to this report was based upon 
the premise that all transportation costs are ultimately borne by the general 
public in the cost of goods the public consumes, in the prices the public pays 
for services it receives, and in the taxes the public pays . « e (De 111) 
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The report contains the following recommendations: 

1. The navigable waterways of the United States should be classified 
in conformity with the categories indicated below. Navigational clearances 
for bridges should be prescribed, and the cost of providing such clearances 
should be financed, in accordance with the procedures recommended for each 
category mentioned. 


(Categories A, BE, C, D, and E follow in the report, pp. 3, Le) 


2. The appropriate Federal official should consult, through public 
hearings or otherwise, with interested public and private surface transporta- 
tion agencies, groups and interests: 


ae Before classifying the waterways in the foregoing categories. 


b. Before establishing any standard navigational clearances for 
bridges across any reach of waterway. . 


ec. Before approving the navigational clearances on any bridge. 


d. In undertaking a recurring review, which should be authorized to 
insure that appropriate adjustments are made in the classification of different ~ 
waterways, and in navigational clearances for bridges, when needed to accommo— 
date changed conditions. | 


3. The Federal Government and each owner of a railroad bridge or a 
publicly-owned highway bridge should continue to apportion the cost of al- 
tering bridges for accommodation of navigational needs as set forth in the 
Truman-Hobbs Act, as amended, with the need for such alterations to be based 
upon the standard navigational clearances hereinabove recommended. 


Ae Further study should be authorized, and adequate support funds 
provided, for ascertaining more clearly the economic relationship of overland 
and waterway transportation at bridges across waterways of special importance 
to existing navigation, with a view toward early establishment of standards 
for impelementing the foregoing recommendations as they apply to bridges now 
being advanced toward construction, 


5« Where movable-span bridges are currently opened only at infrequent 
intevals, the Federal Government should continue its leadership in striving 
toward increased economy of performance in waterway and inland transportation 
relationship at bridge crossings by issuing special operating regulations that ~ 
will reduce existing requirements for draw-span operators on the affected 
bridges, and minimize delays to overland traffic. 


6. The incremental economic cost of providing navigational clearance 
in bridges should be taken into account in the economic justification of any 
navigation project -now-under study. or.to be studied, and in review of author- — 
ized navigation projects not yet advanced to construction...» (pp. 3, 5 & 6) : 

Existing laws pertinent to navigational clearances for bridges are 7 
found in Title 33, United States Code, which contains all the existing general 
laws of the United States relating to navigation and navigable waters, and " 
in Title 16, United States Code, which contains similar laws that apply only 
to the Tennessee River and its tributaries, (Specific sections of Titles 33 
and 16 are set forth or referred to on pages 21-25, incl.) . 2 e 


‘§ 


eae 


Tables 6 and 7 set forth navigational clearance data for channels in the 
First and Thirteenth Naval Districts and for channels in the First, Second, 
Third, Fifth, Seventh, Ninth, leventh, and Twelfth Coast Guard Districts 
te Peat Ds b5-02 se NCL.) 


The appendices include comments by the Tennessee Valley Authority, 
the Secretary of Commerce, the EPureau of Public Roads, the Interstate Commerce 
Commission, and the Association of American Railroads; additional navigational 
clearance data; summary of letters from four manufacturers of radar equipment; 
list of waterway projects on which no commerce has been reported for five 
years or longer; list of waterways declared by Acts of Congress to be not 
navigable; and a map of the principal waterways of the United States (pp. 111 
P56 eC) 5) 


FLOOD CONTROL 


Report and Recommendations, October 1943, Committee of the National Re- 
clamation Association 


The Act of March 1, 1917, (39 Stat. 948) was the first flood-control 
act. By the terms of the Act there was appropriated 45 million dollars for 
flood control of the Mississippi River, not more than 10 million dollars to 
be expended annually by the Secretary of War in accordance with the plans of 
the Mississippi River Commission created by the Act of June 28, 1879 (21 Stat. 
37), Another appropriation of 5.6 million dollars was made for flood control 
of the Sacramento River, not more than one million to be spent annually by 
she Secretary of War in accordance with the plans of the California Debris 
Commission, The principle of local cooperation was embodied in this Act, 


The Act of May 15, 1928 (45 Stat. 534), dealt in a more comprehensive 
manner than ever before with the control of floods on the Mississippi River 
and its tributaries. In section 1, Congress adopted and authorized a project 
for the flood control of the Mississippi River in its aliuvial valley in 
accordance with the engineering plan set forth and recommended in the report 
submitted by the Chief of Engineers to the Secretary of War, dated December 
1, 1927, and printed in H. Doc. 90, 70th Cong., 1st Session (The Jadwin 
Plan). The sum of 325 million dollars was authorized to be appropriated for 
the purpose, this being in addition to the unexpended balance of appropriations 
made in the Flood Control Acts of March 1, 1917 and March 4, 1923. In section 

2, Congress reaffirmed its traditional adherence to the principle of local 
contribution but provided that local contributions would not be required in 
this instance because of the large expenditures in the past by local interests. 
Section & provided that the project should be prosecuted by the Mississippi 
River Commission under the direction of the Secretary of War and the Chief of 
Engineers. Section 10 provided for the completion at the earliest practicable 
date of surveys previously authorized, directed that further projects on 
specified rivers be submitted, and provided that subsequent reports on rivers 
should include the effects of reservoirs on flood control, navigation, agri- 
culture, and power revenues, 


The Flood Control Act of June 22, 1936 (49 Stat. 1570), as amended 
by the Act of August 28, 1937. (50 Stat. 876), contains the following de- 
claration of policy: 


It is hereby recognized that destructive floods upon the rivers of the 
United States upsetting orderly processes and causing loss of life and proper- 
ty, including the erosion of lands, and impairing and obstructing navigation, 
highways, railroads, and other channels of commerce between the states 
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constitute a menace to national welfare; that it is the sense of Congress that 
flood control on navigable waters or their tributaries is a proper activity 
of the Federal Government in cooperation with States, their political sub- 
divisions, and localities thereof; that investigations and -mprovements of 
rivers and other waterways, including watersheas there 9f, for flood-control 
purposes are in the general welfare; that the Feceral Gane rnment should in- 
prove or participate in the improvement of navigable waters or their tribu- 
taries, including watersheds thereof, for flood—control purposes if the bene- 
fits to whomscever they may accrue are in excess of the estimated costs, and 
if the lives and social security of people are otherwise adversely affected. 


Section 2 places investigations and improvements for flood control 
under the jurisdiction of the gs Department and investigations of watersheds 
and measures for run-off and water-flow retardation and soil-erosion prevention 


mder the jurisdiction of the Department of Agriculture except as to reclamatig 
projects under the Interior Department, Section 3 provided that no money may ~ 
be expended for flood-control projects until State or local governments give 
satisfactory assurances that they will (a) provide lands, easements, and rights 
of-way necessary to the project, (b) save the United States from damages due 
to such construction, and (c) maintain and operate the works after constructiog 
Section 4 authorizes state compacts for flood-control purposes. Section 5 
makes appropriations for numerous specific projects, including reservoirs at 
various locations. Section 6 provides for surveys at designated placeSe 
Section 7 provides for continuance of. surveys at certain localities where pos— 
sibilities appear to exist for useful flood-control operations with economical 
development of hydroelectric power. Section & provides that this legislation 
is supplemental to the Act of May 15, 1925. Section 9 authorizes an appropri- 
ation of 310 million dollars for improvements and 10 million dollars for 
BULVGVE joule ¢ 


Section 9 (b) of the Reclamation Act of 1939 (53° Stabe Loi provides: | 


In connection with any new project, new division of a project, or supple 
mental work on a project, there may be allocated to flood control or navigatiog 
the part of said total estimated cost which the Secretary of the Interior may 
find to be proper. Items for ay such ellocation made in connection with pro- 
jects which may be undertaken pursuant to subsection (a) of this section shall 
be included in the estimates of appropriations submitted by the Secretary for 
Sala projects, and funds for such portions of the projects shall not become | 
available except as directly appropriated or allotted to the Department of the 
Interior, In connection with the making of such an allocaticn, the Secretary § 
shall consult with the Chief of Engineers and the Secretary of War, and may 
perform any of the necessary investigations or studies under a cooperative 
agreement with the Secretary of War. In the event of such an allocation the 
Secretary of the Interior shall operate the project for purposes of flood con-=j 

trol or navigation, to the extent justified by said allocation therefor. 


Research Report No. 5, Louisiana Legislative Council, April 7, 1955 


The Act of December 2, 1944 (53 Stat. 887) declared the policy of Congre 
"to recognize the interests and rights of the States in determining the develop 
ment of the watersheds within their borders and likewise their interests and 
rights in water utilization and control; as herein authorized, to preserve andy 
protect to the fullest Searirtyas extent established and potential uses, for all 
purposes, of the waters of the Nation's rivers; to facilitate the consideration 
of projects on a hasis ae couprehensive and coordinated development; and to 
iimit the aubhorizetion and construction of navigation works to those in which 
& substantial benefit to navigation will be realized therefrom and which can 
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be operated consistently with appropriate and economic use of the waters of such 
rivers by other users", 


Only Congress may authorize any specific flood control project, and, 
before this can be done, the Chief of Engineers of the United States Army must 
submit to Congress a report on the project. All examinations and surveys of 
such projects must include a comprehensive study of the watersheds involved 
and data with regard to the extent and character of the area to be affected 
by the improvement, the probable effect upon any navigable water, the possible 
economic development and utilization of water power, and such other uses as 
may be properly related to or co-ordinated with the project. Also included 
in the examinations are investigations of measures for runoff and waterflow 
retardation and soil erosion prevention . . . (June 22, 1936,C.688, Sec. 2, 
AgeStat.s1570) 


In many parts of the country, dams and reservoirs are integral parts of 
an adequate flood control system, and, in those instances in which the reser- 
voirs remain under federal control, the federal government is authorized to 
make contract with states, municipalities, private concerns, or individuals 
for domestic or industrial uses of surplus water, provided that such contracts 
will not affect any then existing lawful uses of such water. (Dec, 22, 1944, 
C.665, Sec. 6, 58 Stat. 890: May 23, 1952, C,328, Sec. 1 (a), 66 Stat, 93). 


From an examination of all of the federal laws on flood control, it 
appears that Congress is constantly broadening the scope of flood control 
projects and interrelating them with other projects. While early flood control 
projects were merely attempts to avert disasters, modern projects encompass 
such fields as irrigation, navigation, conservation, and generation of power, 
with special emphasis on the retardation of the runoff of surplus. waters,. 


MULTI-PURPOSE PLANING 


Report and Recommendations, October 1943, of Committee of National Re- 
clamation Association 


Section 3 of the Act of March 3, 1925 (43 Stat. 1186), provided: 


"The Secretary of War, through the Corps of Engineers of the United 
States Army and the Federal Power Commission, are jointly hereby authorized 
and directed to prepare and submit to Congress an estimate of the cost of 
making such examinations, surveys, or other investigations, as in their 
opinion may be required, of those navigable streams of the United States and 
their tributaries, whereon power development appears feasible and practicable, 
with a view to the formulation of general plans for the most effective in- 
provement in combination with the most efficient development of the potential 
water power, the control of floods, and the need of irrigation; Provided, That 
no consideration of the Colorado River and its problems shall be included in 
the consideration or estimation provided herein" (p.1190). 


In compliance with this provision, there was submitted to Congress H. 
Doc. 308, 69th Congress, lst Session. This document was enacted into law, 
with modification, in the last paragraph of section 1 of the Act of January el, 
1927 (44 Stat. 110, 115). This was followed by the so-called "308 Reports" 
on river systems, which comprise approximately 200 separate reports on all the 
important rivers and their tributaries in the United States. They are com- 
prehensive examinations of entire river systems for the coordination of navi- 
gation, flood control, irrigation, and power development (rag 2591s 


- 127 - 


WATER POWER 


Report and Recommendations, October 1943, of Committee of National Re~ 
clamation Association 


In the Act of June 21, 1906 (34 Stat. 386), Congress for the first time 
enacted general legislation, fixing specific authorization for the construction 
of water-power works in navigable waters. The Act provided for the approval 
of plans and specifications by the Chief of Engineers and the Secretary of 
War, and gave these officers authority to require, as a condition of approval, 
at any time, the construction, maintenance, and operation by the grantee with= 
out expense to the United States, of locks ‘and other navigation facilities, © 
or, if such facilities were constructed by the United States, to require the 
conveyance, by the grantee at its own expense, of the lands needed by the 
United States for such purposes, together with free use of water power for 
operation of such facilities. 


Section 12 of the Act of July 25, 1912 (37 Stat. 201), provided as 
follows: 


"In order to make possible the economical future development of water 
power the Secretary of War, upon recommendation of the Chief of Engineers, 
is hereby authorized in his discretion, to provide in the permanent parts of 
any dam authorized at any time by Congress for the improvement of navigation 
such foundations, sluices, and other works, as may be considered desirable 
for the future development of its water power" (p, 233)... ~ 


The Federal Power Act was originally enacted as the Federal Water Power 
Act, approved June 10, 1920 (41 Stat. 1063, U. S. C. 791-823), On March 3, | 
1921, it was amended to exclude therefrom any authority to license water power 
projects in National parks or National monuments (41 Stat. 1353). The Federal’ 
Power Commission, as created under the Act of 1920, consisted of the Secretary 
of Agriculture, Secretary of har, and the Secretary of the Interior. This 
commission was vested with authority to regulate, through permit system, hy- 
droelectric projects on the public domain and in navigable rivers and their 
tributaries, The Act superseded the General Dam Act of 1906, as amended by 
the Act of June 23, 1910 (36 Stat, 593). (For the background of the Act see 
First Annual Report of the Federal Power Commission, 1921, pp. 44-50). 


The commission was reorganized as an independent commission under the 
Act approved June 23, 1930 (46 Stat. 797). By Title II of the Public Utility 
Act of 1935, approved August 26, 1935 (49: Stat.. 838,16 U.sS) Ci, Supie ly 
791A-825r), the original Federal Water Power Act was made Part I of the "Fed- 
eral Power Act" and Parts II and III were added to that Act. Part II vests 
in the commission jurisdiction over the interstate transmission of electric 
energy and public utility companies engaged therein. Part III relates to 
such companies and to licensees, and carries the administrative and procedu- 
ral provisions of the Federal Power Act... 


; 
is 


Section 9 of the Reclamation Lew of 1939 (Act of August 4, 1939, 53 
Stat. 1187) provides: 


"Sec 9 (c). The Secretary (of the Interior) is authorized to enter 
tite contracts to furnish water for municipal water supply or miscellaneous 
purposes: Provided, That any such contract either (1) shall require repayment 
to the United States, over a period not to exceed forty years from the year 
in which water is first delivered for the use of the contracting party, with 
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interest not exceeding the rate of hiagnstd ictal ay per annum if the Secretary 
determines an interest charge to be proper, of an appropriate share as 
determined by the secretary of ea part of the construction costs allo- 
cated by him to municipal water supply or other miscellaneous purposes; or 
(2) shall be for such periods no to exceed forty years, ana at such rates 
as ain the pe ae ‘'s judgment will produce revenues at least sufficient 

to cover an appropriate share oi the annual operation and maintenance cost 
and an apprepriate shure of such fixed charges as the Secretary deems proper, 
and shall require the payment of said rates each year in advance of delivery 
of water for said year, 


Any sale of electric power or lease of power privileges, made by the 
Secretary in connection with the operation of any project or division of a pro- 
ject, shall be for such periods not to exceed forty years, and at such rates 
as in his judgment will produce power revenues at least sufficient to cover an 
appropriate share of the annual operation and maintenance cost, interest on an 
appropriate share of the consbrE auton investment at not less than 3 percentum 
per annum, and such other fixed charges as the Secretary deems proper: Pro- 
vided further, That in said sales or leases preference shall be given to mmi- 
cipalities and other public corporations or agencies; and also to cooperatives 
and other nonprofit organizations financed in whole or in part by loans made 
pursuant to the Rural Electrification Act of 1936 and any amendments thereof, 


Nothing in this subsection shall be applicable to provisions in existing 
contracts, made pursuant to law, for the use of power and miscellaneous reve- 
nues of a project for the benefit of users of water from such project. The 
provisions of this subsection respecting the terms of sales of electric power 
and leases of power privileges shall be in addition and alternative to any 
authority in existing laws relating to particular projects. No contract re- 
lating to municipal water supply or miscellaneous purposes or to electric 
power or power privileges shall be made unless, in the judgment of the Secre- 
tary, it will not impair the efficiency of the project for irrigation purposes." 


STREAM POLLUTION 


Research Report No. 5, Louisiana Legislative Council, April 7, 1955 


The United States Congress in 19486 passed the National Water Pollution 
Control Law (Public Law 845) which is administered by the Division of Water 
Pollution Control of the United States Public Health Service (U. S. Department 
of Health, Education and Welfare), under the supervision of the Surgeon Gen- 
eral. This agency, together with the Federal Works Administrator, has direct 
Seas nsibiddty for carrying out the provisions of the federal law. 


The federal law recognizes the primary responsibility of the states to 
regulate and control pollution but supports and aids the state programs through 
the furnishing of technical research, the preparation of comprehensive pro- 
grams for eliminating or reducing pollution of interstate waters and their tri- 
butaries, the conducting of investigations and surveys relating to specific 
water pollution problems, and like activities. The federal law also en- 
courages interstate compacts and uniform laws relative to water pollution 
control. The Federal Works Administrator is authorized to make loans to 
any state, mmicipality or interstate agency for the construction of treat— 
ment plants. Such loans may not exceed, for any one project, "33 1/3 per 
centum of the estimated reasonable cost thereof" or $250,000, whichever a- 
mount is smaller. 


Under certain conditions the Surgeon General may determine that pollution 
1 OO 


has resulted in a public nuisance, as defined by the act, and if the state or 
interstate water pollution agency for any reason does not take the necessary 
action to accomplish abatement, the Secretary of Health, Education and Welfar 
with the consent of the state or interstate agency, may request the United 
States Attorney General to bring suit to secure abatement. 


The increasing importance of water conservation is presently being 
recognized by members of Congress in the form of two identical bills intro- 
duced in the House of Representatives and the Senate on February 1, 1955 to 
amend the present National Water Pollution Control Law. These proposals 
place greater emphasis on research, surveys and the like, and provide for allot 
ments to state and interstate agencies in accordance with a formula set out in 
the bills and based on population, extent of the water pollution problen, and 
financial need of the state or states concerned. The amount of the federal 
appropriation for grants to the state and interstate agencies would be deter- 
mined by Congress, but for the first two years of the program the proposals 
specify a ceiling of two million dollars. One significant change would permit — 
the federal government to institute court action to secure abatement without — 
securing the consent of the state or interstate water pollution agency of th 
state or states in which the polluted matter is. being discharged. 


Newsletter No. 5, November 17, 1955, National Water Conservation Con- 
ference 


A group of about 53 officials representing 28 states, five interstate 
agencies, and seven other groups dealing with stream pollution activities 
unanimously agreed at a meeting in Atlantic City, New Jersey, October ll, 
to recommend, as a minimum, two amendments to a bill pending in the Congress 
to extend the Federal Water Pollution Control Act, 


Both amendments were drawn by the New York State Legislative Committee — 
on Interstate Cooperation pursuant to conferences with representatives of 
numerous state pollution control agencies. 


The bill, S. 890, was reported by both Senate and House Committees 
on Public Works but was not brought up for a vote by the Congress during the 
last session, It is scheduled to be acted upon early next year. 


One amendment would increase the membership of a "Water Pollution Con- ~ 
trol Advisory Poard" set up by the bill so as to have representation from the © 
states at least equal to the federal representation. The second amendment :: 
calls for a four-part revision of Section 7 (b) of the bill (as reported by ~ 
the House Committee dealing with administration and enforcement). The effect 
of the amendment is to protect active states and interstate agencies from 
being overridden by the U, S. Public Health Service, 


, 
RECLAMATION, IRRIGATION, AND WATER CONSERVATION AND UTILIZATION : 


Research Report No. 5, Louisiana Legislative Council, April 7, 1955 , 


In 1902 Congress passed the Federal Reclamation and Irrigation Law 
which outlined a comprehensive reclamation scheme and provided for the exami- 
nation and survey of lands and for construction and maintenance of irrigation 
works for the storage, diversion, and development of waters for the reclamation 
of arid and semi-aric lands (32 Stat. 390). The Act is administered by a 
Commissioner of Reclamation under the supervision and direction of the Secre- 
tary of the Interior, The right to the use of water acquired under the pro— — 
visions of this act "shall be appurtenant to the land irrigated, and benefici 
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use shall be the basis, the measure, and the limit of the right". In inter- 
preting this language the courts have held that the right to the use of water 
can be acquired only by prior appropriation for beneficial use, and such 
right, when thus obtained, is a property right which, when acquired for irri- 
gation, becomes part and parcel of the land upon which it is applied. The 
courts have also held that the government, like an individual, can appropriate 
only so much as it applies to beneficial uses, 


The Secretary of the Interior, in carrying out the provisions of this 
chapter, is directed to proceed in conformity with the laws of the state or 
territory within which a project is located, 


The primary purpose of the act is to locate and construct irrigation 
works for the storage, diversion, and development of waters, including ar- 
tesian wells, in arid or semi-arid regions which are suitable for farming 
except for the lack of water. No such project may be started, however, until 
it has been recommended by the Secretary of the Interior and approved by the 
President, After such approval has been obtained, but before the contract is 
let or actual construction has started, the owners of private lands within 
the project area must agree to dispose of all lands in excess of the area 
which the Secretary of the Interior deems sufficient for the support of a 
family and at a price determined by the Secretary. If an owner refuses to 
do this, his land will not be included in the project. 


The persons who are to benefit from the irrigation project must con- 
tract with the government to pay for the benefits received. The contracts 
may not be made for a period longer than forty years, during which time re- 
payment in full for construction, operation, and maintenance must be made to 
the government. 


Surplus water and water for power may be disposed of, provided it 
will not be detrimental to the water service for the irrigation project (9a 
eG, fey 01tle 43, Sect, 3714547) 


Congress has also passed an act "for the purpose of stabilizing water 
supply and thereby rehabilitating farmers on the land and providing oppor- 
tunities for permanent settlement of farm families". In order to accomplish 
this, the Secretary of the Interior is authorized to construct and maintain 
water conservation and utilization projects. The United States shall retain 
title to the dams, reservoirs, irrigation, and other such projects until 
Congress provides otherwise, Not more than $2,000,000 may be spent for dams 
and reservoirs on any one project, nor may more than $500,000 be spent for 
flood control on any one project. The furnishing of water and facilities for 
irrigation is the primary purpose of this act, but water for municipal or 
miscellaneous water supplies or for developing power may be sold, provided 
not more than $500,000 is spent on any one project for these purposes, and 
provided that the use of water for these purposes will not impair the efficien- 
cy of the project for irrigation purposes. All of those persons who intend 
to use the water for irrigation purposes must first sign a contract with the 
government wherein they promise to pay for the water used. These contracts 
may not be for more than forty years, at the end of which time the government 
will have been paid back the amount of money that was expended on construction 
costs of the project allocated to irrigation plus operating and maintenance 
expenses. The amount that the consumer has to pay for the water depends on 
how much he uses and how much the project costs (5 F.C.A., Title 16, Secs. 


590Y-590Z11). 
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WATERSHED PROTECTION AND FLOOD PREVENTION 
Research Report No, 5, Louisiana Legislative Council, “April: "7 aaa 


In 1935, Congress passed a soil conservation act which recognized that © 
"the wastage of soil and moisture resources on farm, grazing, and forest lands 
of the Nation, resulting from soil erosion, is a menace to the national wel- — 
fare, and that it is hereby declared to be the policy of Congress to provide 
permanently for the control and prevention of soil erosion and thereby to 
preserve natural resources, control floods, prevent impairment of reservoirs, 
and maintain the navigability of rivers and harbors, protect public health, 
public lands, and relieve unemployment". In connection with this policy, the © 
Secretary of the Interior is authorized to "conduct surveys, investigations, — 
and research relating to the character of soil erosion and the preventive 9 
measures needed, . . . to carry out preventive measures", and to enter into 
agreements with, and/or furnish financial aid to, governmental agencies or 
individuals (5 F.C.A.,, Title 16, Sec.* 590a: Sec. 1,49 Stat. 163)% ‘ 


Water 2 2 of North Carolina, Department of Conservation and De= 


velopment, 1955, pp. 103-104 


Public Law 566, &3rd Congress, approved August 4, 1954, contains a de- 
claration of Federal policy that "erosion, floodwater, and sediment damages in) 
the watersheds of the rivers and streams of the United States, causing loss of 
life and damage to property, constitute a menace to the national welfare; and j 
that it is the sense of Congress that the Federal Government should cooperate ~ 

with States and their political sub-divisions, soil or water conservation 
districts, flood prevention or control districts, and other local public agenei 
for the purpose of preventing such damages and of furthering the conservation © 
development, utilization, and disposal of water and thereby of preserving ; 
and protecting the Nation's land and water resources." 


The act authorizes the Secretary of Agriculture, in order to assist 
local organizations in preparing and carrying out plans for works of improve—_~ 
ment, upon application of local organizations, to take the following actions: — 

(1) Conduct such investigations and surveys as may be necessary to 
prepare plans for works of improvement; 

(2) Make such studies as may be necessary for determining the rhysicalll 
and economic soundness of plans for works of improvement, including a deter- 
mination as to whether benefits exceed costs; mM 

(3) Cooperate and enter into agreements with, furnish financial and 
other assistance to, local organizations; and ; 

(4) Obtain the cooperation and assistance of other Federal agencies 
in preparing and carrying out plans for works of improvement. 


The act provides that the following actions shall be taken by local 
organizations as conditions for providing Federal assistance for the instal- 
lations for works of improvement: 


(1) Acquire without cost to the Federal Government such land, ease- 
ments, or rights-of-way as will be needed in connection with works of improve= 
ment installed with Federal assistance; 

(2) Assume such proportionate share of the cost of installing any ; 
works of improvement involving Federal assistance as may be determined by the — 
Secretary of Agriculture to be equitable in consideration of anticipated bene 
fits from such improvements; . 

(3) Make arrangements satisfactory to the Secretary of Agriculture 
for defraying costs of operating and maintaining such works of improvement, 
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in accordance with regulations presented by the Secretary; 

(4) Acquire, or provide assurance that landowners have acquired, such 
water rights, pursuant to State law, as may be needed in the installation and 
operation of the work of improvement; and 

(5) Obtain agreements to carry out recommended soil conservation meas- 
ures and proper farm plans from owners of not less than 50 per cent of the lands 
situated in the drainage area above cach retention reservoir to be installed 
with Federal assistance. 


The act authorizes the Secretary of Agriculture, at such time as he 
and the interested local organization have agreed on a plan for works of im- 
provement and he has determined that the benefits exceed the costs and the 
local organization has taken the actions set forth in the preceding paragraph, 
to assist such local organization in developing specifications and in preparing 
contracts for construction and to participate in the installation of such works 
in accordance with the plan, under the following conditions: 

(1) Any works of improvement shall not be in a watershed exceeding 
250,000 acres and shall not include any single structure which provides more 
than 5,000 acre-feet of total capacity. 

(2) No appropriation shall be made for any plan for works of im- 
provement, which provides more than 2,500 acre-feet, unless such plan has been 
approved by resolutions adopted by the Committee on Agriculture and Forestry 
of the Senate and the Committee on Agriculture of the House of Representatives, 
respectively. 

(3) At least 45 days (counting only days occurring during any regular 
or special session of the Congress) before such installation involving 
Federal assistance is commenced, the Secretary of Agriculture shall transmit 
a copy of the plan and the justification therefor to the Congress through the 
President. 

(4) Any such plan which includes Federal assistance for flood water 
detention structures shall be submitted to the Secretary of the Army for his 
views and recommendations (presumably based on the views and recommendations of 
the Chief of Engineers, Department of the Army) at least 60 days prior to trans- 
mission of the plans to the Congress through the President. 

(5) Prior to any Federal participation in the works of improvement, 
the President shall issue such rules and regulations as he deems necessary to 
carry out the purpose of the act, and to assure the coordination of the work 
authorized under the Act and related work of other agencies, including the 
Department of the Army. 


Paper presented before the North Carolina League of Municipalities by 
J. Revel Armstrong, Solicitor, Department of the ent of the Interior, October 24, 1955, 


at Durham, North Carolina 


Let me say a few words now about the Federal Government. Over the 
years a great complex of Federal legislation dealing with the Nation's water 
resources has been built up. Nearly a score of Government bureaus and agencies 
are carrying out responsibilities in this field. A large part of this effort 
is aimed at cooperating with States, municipalities, districts, corporations, 
and individuals to solve their water and related land-use problems. This 
cooperation and participation by the Federal Government ranges from the col- 
lection and dissemination of information to actual material and financial 
assistance. The body of Federal law on this subject is enormous, and time 
does not permit me even to summarize it here. However, I should like to 
mention briefly two recent Acts passed by the 83rd Congress and one pending 
bill, which I feel can be of practical benefit to the people of your State. 


The first of these enactments is the Watershed Protection and Flood 
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Prevention Act. Here Congress is dealing with water conservation almost where 
the raindrop falls. It is the first legislative recognition of the great 
importance of the up-stream watershed protection in our over-all water re- 
sources policy. And for the first time there is also a broad program of 
Federal technical and financial assistance to any local watershed group which © 
will initiate, carry out, and share the cost of watershed protection. This 
type of protection will not only help to conserve water for agricultural uses 
but will serve to control downstream floods. 


The second piece of legislation I want to mention is an amendment to 
the Water Facilities Act. No longer limited to the 17 Western States, the 
Water Facilities Program which is administered by the Department of Agriculture 
now makes available, throughout the entire Nation, loans for developing agri- — 
cultural water improvements on farms and ranches. Direct or insured loans are 
also available for drainage facilities, reforestation, and other water and 
soil conservation measures. Farmers and ranchers often need credit in order — 
to establish conservation systems, or to tide them over while they shift to 4 
a more profitable type of land use. These new credit provisions are a signi- — 
cant means of encouraging and furthering soil and water conservation. 


As I mentioned, there is now pending before Congress a bill which 1 
think could hold much promise for North Carolina. This is the so-called ona 
Projects Bill. It has passed both the Senate and the House and is now before ~ 
a conference committee. The chances for final enactment during the next 
session of Congress are very good. In its present form, it would authorize 
Federal aid to States, to mmicipalities, and to other local organizations in 
the construction of small projects for irrigation, drainage, water storage, 
and saline water intrusion control. Federal loans and grants for these works 
would be made after a recommendation by the Secretary of Agriculture. Loans 
for projects greater than $500,000, however, would take special authorization 
by Congress. 
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BEACH EROSION 


Water Resources of North Carolina, Department of Conservation and 
Development, 1955, pp. 158-162, inclusive 


Federal laws pertaining to beach erosion cover investigations and 
studies made by the Chief of Engineers, Department of the Army, assisted 
by the Beach Erosion Board, in cooperation with agencies of States and ’ 
Territories; investigations by the Chief of Engineers of improvements at 
inlets and mouths of rivers; general investigations with a view to preventing 
beach erosion and determining the most suitable methods for the protection, : 
restoration, and development of beaches, and publication of data and infor- 
mation concerning erosion and protection of beaches and shore lines; and 
Federal participation in the cost of protecting the shores of publicly—owned 
beaches. 


ee ee et ee he ee ee ee 


Public Law 520, 71st Congress, provides as follows: 

ae The Chief of Engineers shall cause investigations and studies to 
be made, in cooperation with agencies of States and Territories, with a view 
to devising effective means of preventing erosion of shores by waves and 
currents. 

b, Expenses thereof may be paid from funds appropriated for exami- 
nations, surveys, and contingencies for rivers and harbors. 

c, The Secretary of the Army may release to appropriate State agen- 
cies information obtained from these investigations and studies prior to 
formal transmission of reports to the Congress. 
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all be expended in any State which does not 
provide for cooperation with the agents of the United States and contribute to 


appropriate and require. 

e. The Beech Erosion Foard, consisting of four officers of the Corps 
of Engineers and three persons selected with regard to their special fitness 
by the Chief of Engineers from among the State agencies cooperating with the 
Department of the Army, shall furnish such technical assistance as may be 
directed by the Chief of Engineers in the conduct of such studies as may be 
undertaken and shall review the report of the investigations made, 

f. The salary of the civilian members shall be paid by their re- 
spective States. Traveling and other necessary expense connected with their 
duties on the Board shall be paid in accordance with the law and regulations 
governing the payment of such expenses to civilian employees of the Corps of 
Engineers. 


Public Law 409, 74th Congress, provides that every preliminary exami- 
nation and survey report pertaining to such investigations, in addition to 
other information which the Congress has directed shall be given, shall contain 
information regarding the configuration of the shore line and the probable 
effect thereon that may be expected to result from the improvement, having: 
particular reference to erosion and/or accretion for a distance of not less 
than ten miles on either side of the concerned entrance, 

ublic Law 166, 79th Congress, provides as follows: 

a. The Chief of Engineers, throtgh the Beach Erosion Board, shell 
make general investigations with a view to preventing erosion of the shores of 
the United States by waves and currents and determining the most suitable methods 
for the protection, restoration, and development of beaches, and shall publish 
from time to time such useful data and information es the Board may deem to be 
of value to the people of the United States, 

b. The cost of these general investigations shall be borne wholly by 
the United States. 

c. All projects having to do with shore protection shall be referred 
to the Eeach Erosion Foard for consideration and recommendation. 

Gd. The Beach Erosion Poard, in making its report on any cooperative 
investigation or study under the provisions of Public Law 166, 79th Congress, 
shall state its opinion as to (1) the advisability of adopting the project; 

(2) what public interest, if any, is involved in the proposed improvement; and 
(3) what share of the expense, if any, should be borne by the United States. 
(General investigations do not result in the formulation of specific plans of 
protection or remedial works for a particular locality, since a separate 

study is required to develop such plans for each locality.) 


Public Law 727, 79th Congress, provides as follows; 

a, it is the policy of the United States to assist in the construction, 
but not the maintenance, of works for the improvement and protection, against 
erosion by waves and currents, of the shores of the United States that are 
owned by States, municipalities, or other political subdivisions. 

be The Federal contribution toward the construction of protective 
works shal] not in any case exceed one-third of the total cost. 

ce, The plan of protection must have been specifically adopted and 
authorized by the Congress after investigation and study by the Beach Erosion 
Poard. 

ad, When the Chief of Engineers shall find that any such project has 
been constructed in accordance with the authorized plans and specifications, 
he shall after appropriation by the Congress, cause to be paid to the State, 
municinvality, or political subdivision the amount authorized by the Congress, 
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e. The Chicf of Sugineers, may in his discretion, from time to time, 
make payment on such construction as tLe work progresses. These payments, 
however, including previous payments, if any, shall not be more than the 
United States pro rata part of the value of the labor and materials which 
have been actually put into such construction in conformity to said plans 
and specifications. 

f. The construction of improvement and protective works may be under- 
taken by the Chief of Engineers upon the request of, and contribution of requir 
funds by, the interested State, mmicipality, or other political subdivisions, 

g. Federal participation in the construction of works for pretecting ~ 
privately-owned shores is not authorized. 


Ad 


Procedures for Cooperative Studies } 
ae By executive ruling, the agency applying for an investigation of 
any specific locality will be required to contribute 50 per cent of the esti- © 
mated cost of the investigation, This contribution may be either in funds or 
services, as deemed appropriate and required by the Chief of Engineers, by ; 
authority of the Secretery of the Army. The studies resvit in a report con— 
taining plans and specific recommendations to improve or remedy a condition q 
at a particular locality. 
b. <Any owner or group of owners of shore property on the Atlantic, 
i 
g 
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Pacific, Gulf Coasts, and on the Great Lakes and the Territories, desiring 
to initiate the execution of a cooperative beach erosion control study, should 
first consult the appropriate State, county, or municipal agency with a view 
to such agency making application for the study. 

c. The agency, on behalf of the property owners or on its own initi- 
ative, should discuss the erosion problem with the District Engineer and re- 
quest a cooperative study, if desired. After such discussion and request, the 
District Engineer will present a preliminary analysis of the problem, a 
summary of all readily available data, and the purpose of the study to the 
Beach Erosion Foard with a request for conference and inspection of the site 
by representatives of the Beach Erosion Poard,. 

d. During this conference the preliminary analysis of the District i 
Engineer will be modified, if necessary, and a work program will be formulated 
with itemized estimates of cost, which will be submitted by the District Engi- 
neer through the Division Engineer to the Beach Erosion Board for approval. b 
The Board will advise the District Engineer of any changes in the outline of 4 
work believed necessary and the estimated cost of the Poard's part of the work,) 
The District Engineer will then estimate the total cost of the proposed study | 
and will arrange the terms of cooperation and the completion of a formal appli- 
cation by the cooperating agency. | 

e. Most efficient coordination and prosecution of the work will nor- 
mally be obtained when the District Engineer secures all of the information 
required for the report, with the cooperating agency transferring to the 
District Engineer funds in an amount equal to one-half of the total estimated — 
cost of the study. Where this procedure is not satisfactory to the cooperating, 
agency, the cost of the study may be divided by allocating certain phases of © 
the work to the cooperating agency on the basis of estimated costs, with supple 
mentary transfer of funds by the cooperating agency to the District Engineer 
in such amount as to make the share of the cooperating agency equal to one= i 
half of the total estimated cost of the study. The estimated cost will be the 
estimated cost of performing the work by the District Engineer concerned, with 
credit normally to be allowed only for work performed subsequent to the con- 
summation of the agreement covering the study. 

f. The completed formal application, including a statement of the 
estimated cost and method of cooperation, will be forwarded to the Chief of 
Engineers with the recommendations of the District and Division Engineers. 
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The Chief of Engineers will refer the application to the Peach Hrosion Poard 
for review and recormendation. Upon approval of the application by the Chief 
of Engineers, the District Engineer will be directed to proceed with the study 
in cooperation with the engineer of the cooperating agency. 

g. Upon conclusion of the investigations, the Peach Erosion Foard 
will submit its report, together with the reports of the District and Division 
Engineers embodying their findings and recommendaticns, to the Chief of Engi- 
neers for transmission with his recommendations through the Secretary of the 
Army to the Congress. Complete copies of these reparts will be furnished the 
cooperating agency. Where Federal participation in the cost of construction 
works is Sage ied a copy of the proposed report will be referred to the co- 
operating agency for its comments prior to submission of the document to the 
Congress. 


Procedures of Federal Participation in Construction 


Federal participation will require approval by the Chief of Engineers of 
detailed plans and specifications and of arrangements for the prosecution of the 
project, prior to commencement of work when executed by the local agency. Fed- 
eral participation does not relieve local interests of the following respon- 
sibilities generally prescribed for that portion of the work which protects 
non-Federal real estate: 

ae Maintenance and repair during the useful life of the works as may 
be required to serve their intended purpose, 

b. Provision of all necessary lands, easements, and rights-of-way. 

c. Claims for damages that may arise either before, during, or after 
prosecution of the work. 


Construction will be performed by the local agency, unless it requests 
that the construction be undertaken by the Chief of Engineers and contributes 
its share of the funds therefor, 


Public Law 875, 81st Congress, provides that, in any major disaster, 
Federal agencies are authorized when directed by the President to provide 
assistance to States and local governments, including performance on public 
or private lands protective and other work essential for the preservation of 
life and property, clearance of debris and wreckage, emergency repairs to 
and temporary replacements of public facilities of local governments damaged 
or destroyed in such major disaster, and contributions to States and local 
governments for such protective and other work, clearance, emergency repairs, 
and temporary replacements. 


. Executive Order No, 10427, January 15, 1953, designates the Federal 

Civil Defense Administrator as the official to foster the development of 

such State and local organizations and plans as may be necessary to cope with 
major disasters. The order provides that (1) Federal disaster relief shall be 
deemed to be supplementary to relief afforded by State, local, or private 
agencies and not in substitution therefor; (2) Federal financial contributions 
for disaster relief, shall be conditioned upon reasonable State and local ex- 
penditures for such relief; (3) the limited responsibility of the Federal 
Governnent for disaster relief shall be made clear to State and local agencies 
concerned; and (4) the States shall be enccuraged to provide funds which will 
be available for disaster relief purposes. 


(Advisory Eulletin No. 135, Disaster Series, Federal Civil Defense 
Administration, January 24, 1953, provides as follows: 

A. When the Governor of the State determines that Federal assistance 
under the provision of Public Law 875 will be required, he should request 
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such assistance of the President, iublic Law 875 provides: 


(1) The Governor certify the need for Federal assistance, and 


(2) He give assurance of expenditure of a reasonable amount of the © 
funds of the State, local governments therein, or other agencies, for the same 
or similar purposeSe 


i 
B. The State Civil Defense Director, if so authorized by the Governor, 
should promptly furnish the Regional Director (Thomasville, Georgia, in the : 
case of North Carolina and other Southeastern States) all pertinent infor- 
mation then available regarding the nature and magnitude of the disaster, : 
type of assistance desired, an estimate of Federal funds needed, and other j 
Federal assistance desired. The Regional Director should promptly forward ¢ 
this information with his recommendations to the Administrator, i 

C. The Governor's request will be referred by the White House to the ! 
Federal Civil Defense Administrator for recommendation. ; 

D. Prior coordination between the State. and the Regional Office of the 
Federal Civil Defense Administration should result in the Administrator having” 
received the Regional Director! recommendation. If this has not been received, 
the Administrator will request it through our emergency communications system, — 


mee 


E. The Administrator will review the Regional Office material and i 
will forward his recommendations to the President. The President will advise 
the Governor of his decision. Such decision may be (1) that a major disaster © 
exists, (2) that no major disaster exists, or (3) that final determination is © 


withheld pending further developments. 


4 
wh 
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F. Where the President determines a major disaster exists, a written 


‘ 


agreement will be entered into by the Governor of the State and the Federal i 
Civil Defense Administration regarding the several responsibilities of the x 
Federal, State and local governments, Mi 

G. Funds allocated by the President for use in the disaster, and othe 
Federal assistance, will be used in conformity with the provisions of the i 
forementioned agreement.) ; 

News Letter, American Shore and Beach Preservation Association, Sep- ‘ 


tember 15, 1955 


z 

The report of the Secretary of the Army on H.R. 4470 providing for amend 
ment to the Act of August 13, 1946 (P.L. 727, 79th Cong.) was released by the 
Chairman of the House Public Works Committee, Pertienent parts are extracted ‘4 
herewith. ; 


H.R. 4470 would amend the basic policy in the 1946 Act by extending 
Federal assistance to restoration and protection of privately owned shores. 
While the Department of the Army, based on experience to date, considers that — 
it would be in the public interest to protect private property in certain | 
cases, it is suggested that the law specifically define the conditions under 
which Federal assistance toward such protection would be provided. The fol- 
lowing criteria are suggested for specification in the law: a 

1. (a) The shores must be available, accessible and suitable for public 

use, and satisfactory assurances must be given that they will remain 
in public use throughout the useful life of the project; or 
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(b) The privately owned shores must serve to protect adjoining publicly 
owned property under conditions which make it economically advantageous 
to preserve the privately owned shore in order to prevent imminent 
damage to public property; or 


(c) The privately owned shores are so situated as to receive incidental 
benefit from the project at no added cost, 


2. gcept where private benefits are entirely incidental, the Federal con- 
tribution toward the cost should be reduced below the maximum permitted 
by law in the ratio that estimated private benefits bear to estimated 
total benefits, | 


Section 1 (a) (1) of H.R. 4470 would change the language of the Act of 
1946 from", . « assist in the construction ., ." to ". . . assist in paying 
the cost of projects, initiated by States or political subdivisions thereof, 
for the construction . . ." The purpose of this change in language is not 
clear, but it may be intended to make eligible for Federal reimbursement, works 
which were planned and accomplished entirely as local projects without prior 
aid of a cooperative study by the Beach Erosion Board created by the Act of 
July 3, 1930 (46 Stat. 945). Any change in the law which would permit such an 
interpretation is believed to be undesirable. Such local works, mostly unsuc- 
cessful, have probably cost in the aggregate many millions of dollars. Techni- 
cal and economic evaluation of the worth of such works would be difficult and 
controversial, and establishment now of such a retroactive policy would be 
without precedent in Federal public works. 


Section 1 (a) (2) of H.R. 4470 would amend the provision in the Act of 
1946 which authorizes Federal aid toward the repair and protection of seawalls 
heretofore constructed by political subdivisions to protect important public 
highways. The amendment proposed would provide Federal aid additionally to 
seawalls hereafter constructed, and would further make possible retroactive 
reimbursement for previous repairs and improvements of such seawalls by local 
interests. The Department of the Army believes that studies by the Beach 
Erosion Board provide a means for securing appropriate Federal aid for any 
shore protection measures hereafter required. The Department does not favor 
any general provision of law which would provide retroactive reimbursement 
for works constructed without benefit of a prior study by the Board. It is 
believed that the seawall proviso in the 1946 Act provides unwarranted special 
consideration for shores which have been protected by seawails as compared 
with shores protected by other means, and that a more equitable basis for 
Federal aid would be established by deletion rather than amendment of the 
seawall proviso. 


Section 1 (c) of H.R. 4470 may be construed to authorize Federal 
studies of seawall-protected shores without the customary requirement for 
a local contribution toward the cost of the study. It is believed that sea- 
wall studies should meet the same conditions of local cooperation as other 
cooperative beach erosion studies, Section 1(c) would thus be unnecessary. 


The Department of the Army offers no objection to the enactment of 
H.R. 4470 if revised in accordance with the foregoing comments. However, 
the Department is of the opinion that certain additional modifications of 
existing law pertaining to shore protection would be advisable in the public 
interest. These modifications concern Federal assistance toward periodic 
beach nourishment, and the exclusion from the limitation of Federal assistance 
of those remedial measures necessitated by coastal works owned by the United 
States and constructed or acquired specifically for purposes of the Armed 
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Forces. Since the Bureau of the Budget is of the opinion that such modifi- 
cations are not germane to the introduced bills, consideration is being 
given to the submission of these additional provisions as a separate legis— 
lative proposal." 


Hearings on H.R. 4470 will probably be held soon after Congress re- 
convenes in January 1956. 


SEA WATER AND ARTIFICIAL RAINFALL 


Research Report No. 5, Louisiana Legislative Council, April 7, 1955 


On the federal level, it has been pointed out previously that efforts 
are constantly being made to assist individuals, industries, and state and 
local governments in solving their water problems. In connection with longy 
range planning, Congress in 1952 passed an act wherein it is stated that "in 
view of the acute shortage in the arid areas of the Nation and elsewhere and 
the excessive use of underground waters throughout the Nation, it is the 
policy of the Congress to provide for the development of practicable low-cost 
means of producing from sea water, or from other saline waters, water of a 
quality suitable for agriculture, industrial, municipal, and other beneficial 
consumptive uses on a scale sufficient to determine the feasibility of the 
development of such production and distribution on a large-scale basis, for 
the purpose of conserving and increasing the water resources of the Nation". 
In order to help cut the cost of such a process, the act also provides for 
the studying of methods for the recovery and marketing of by-products resulting 
from and incident to the production of water. 


Another unique method of increasing the water supply in localized areas 
is to artificially induce rainfall. This has already been accomplished with 
some success, but it has already raised some involved legal problems. The 
major problem is the question of who owns the clouds. It is thought that it 
will probably be necessary to regulate rain-making by rules of nation-wide 
application and by international treaty in the near future, 


Water Resources of North Carolina, Department of Conservation and De- 
velopment, 1955 


Another somewhat spectacular water-—law puzzle has arrived with the 
advent of the scientific rain maker, or more exactly, the rain increaser. 
The seeding of clouds with silver iodide for the purpose of chilling them 
and inducing them to drop more moisture over one state. has brought threats 
of action on the part of other States which would have received benefit from 
those same clouds later in the natural course of their travels. Precipitation 
of high value to one person or group may flood another group. It is open 
to question how any court could determine damage or benefit from cloud seeding. 
Some states, however, are consideraing drafts of legislation regarding this 
new adventure in the field of use of water resources. 
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SECTION IV 


CONSIDERATIONS AFFECTING FUTURE WATER LEGISLATION 


It is the opinion of leading water experts that a good water policy 
should not be concerned merely with immediate or localized problems but 
rather should be formulated so that all foreseeable conditions or situations 
can be effectively met regardless of when or where in the state such con- 
ditions or situations arise. Nor should a good water policy be concerned 
only with a shortage of water or an excess of water. It should correlate 
and deal simultaneously with all the various fields relating to water, such 
as surface and ground water use, pollution, irrigation, conservation, drainage, 
and flood control. Such a policy should also provide for cooperation with the 
federal government and other states... 


Of prime importance to the successful initiation of a new or changed 
water policy, according to experts in the field, is the proper education 
of the people whom it will effect. Numerous attempts to introduce an improved 
water policy have failed because the people for whose benefit it was intended 
were not properly indoctrinated prior to an attempt at passage. 


The consensus of opinion of water engineers and other water policy ex- 
perts is that the first step, and one of the most important steps, to be 
taken in the revision of a water policy is to conduct a thorough investi- 
gation by skilled personnel of the existing water resources, the uses to which 
the water is to be put in the foreseeable future, and the standards of quality 
necessary for such uses. This involves the collection and correlation of 
quantities of data from the users or potential users of water and in the 
fields of engineering, chemistry, geography, topography, and geology. What 
changes need to be made, if any, cannot be determined until such an investi- 
gation has been made... 


There are problems in connection with irrigation. To begin with, the 
mere fact that irrigation is practiced in a particular area shows that short- 
ages of water occur in that area, It would seem, then, that some type of 
control is necessary to prevent the exhaustion of the water supply. Further- 
more, irrigation on a large scale involves a fairly large capital outlay. It 
is generally agreed that protection should be given these investors by pro- 
hibiting newcomers from appropriating so much of the water supply that it 
would create a shortage for the original investor, thereby rendering his 
investment useless. There are some of the opinion that in those areas where 
a general water shortage exists the available supply should not be used at 
all for irrigation. The reason for this is that almost ali of the water for 
irrigation is lost by evaporation or transpiration and hence does not return 
to the water supply. This is considered an "uneconomic" use of water. 


Any waste of water is a matter for consideration by a water conser- 
vationist, Some examples of waste are lack of, or improper or incomplete, 
development, seepage losses from wmlined irrigation canals and ditches, 
failure to reuse water when possible in industrial processes, flowing of un- 
used artesian wells, failure to impound waters when possible during periods 
of excess flowage, improper farming methods resulting in accelerated surface 
drainage, permitting the growth of useless vegetation with more than normal 
consumption capacities, and permitting the intrusion of salt water into 
fresh water bodies when it is possible to prevent it. The prevention of 
these and many other sources of waste could be considered when forming a 
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water policy. Some suggested measures of coping with waste in general are 
(1) research to discover more efficient techniques of utilization, (2) edu- 
cation of water users, (3) administrative regulation, (4) penal sanctions, 
and (5) financial aid for the improvement of waste disposal, irrigation, and 
other works. 


The Movement for New Water Rights Laws in the Tennessee Valley States, 
Volume 23, Number 7, The Tennessee Law Review (April 1955) 


Pasically, the argument for legislation such as that proposed in South 
Carolina rests on the proposition that the existing system of law is inade- 
quate to resolve water conflicts and problems on a basis conforming with 
equity and the highest beneficial use of the water resource. Under existing 
law, it is pointed out, water not actually being put to use by riparian 
proprietors may be unusable by anyone, since nonriparian owners generally can 
obtain access to it only as trespassers and an actual right to it only by 
prescription. Even riparian owners, ate entitled to a reasonable use of 
water rather than any definite quantity Sesh possess a right too uncertain 
to justify sizable investment in aid oon a consumptive use such as irrigation. 
Under the proposed prior appropriation eee: on the other hand, owners of 
non riparian land would be placed on an equal footing with riparian proprie- 
tors in obtaining access to water fcr irrigation and other purposes. Ri- 
parian and nonriparian irrigators alike wovld have preference over industries, 
as well as over other competitors except domestic users and municipalities, 
in the allotment of all water not already being used for beneficial purposes 
when the legislation was passed. They would obtain this preference, moreover, 
without being forced to compensate riparian owners for loss of or injury to 
presently unused but prospectively valuable riparian rights. All water users 
would know the maximum amount of water they could take under conditions of 
normal supply, the number of competing users having prior claims to water 
under conditions of less than normal supply, and, accordingly, the extent 
of risk involved in any given investment. Finally it is urged, the water 
problems now arising in this area differ only in degree and not in kind from 
those successfully solved by the Western States through adoption of the prior 
appropriation system, and the states of the Southeast have only to follow 
their example. 


The argument is appealing and in some respects persuasive. Water un- 
questionably is an invaluable resource, and any legal system which prevents 
its beneficial use or which encourages its waste should be replaced or modified, 
Means must be found to permit use by nonriparian owners of at least such amount: 
of water as are surplus to the needs of riparians, and to encourage socially ~ 
desirable investments in water using facilities by both. 


One may agree enthusiastically to all of these propositions, however, 
and still entertain doubts whether the present system does not possess im- 
portent advantages as well as disadvantages; whether adoption of a system of 
prior appropriation like that proposed might not produce detriments as well 
as benefits; whether the needs of the case do not require fuller definition - 
in economic, agronomic, and hydrologic terms - than has so far been provided; 
end whether those needs, when fully defined, may not be better met by one of 
several possible alternative solutions, not thus far given any consideration 
in this area, then by adoption of legislation such as that proposed in South 
Cerolina . . . it seems appropriate to note here a number of seeming dif- 
ficulties with certain assumptions underlying the argument for the proposed 
system of prior appropriation which are partly responsible oo the reser- 
vations expressed above, 
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Assumption 1 - That the "problem of providing adequate supplies of 
water for all needs (in southeastern states) presents the same general type of 
situation that has occurred through the western 17 states in one form or 
another. The only real difference is one of degree", 


Differences of degree, if wide enough, are likely tc prove just as 
basic as differences in kind. Average yearly rainfall in the southeastern 
states is in the neighborhood of 50 inches; that in many western states is 
below 20. In the southeastern states, supplemental irrigation offers a means 
of increasing agricultural yields and can be expected to increase substantial- 
ly, but the economics of such irrigation in relation to different crops end 
other competing uses for farm capital, and the extent of the demands it is 
likely to make on southeastern water supplies, are still largely unknowm 
quantities; in the West irrigation "alone makes possible not only agriculture, 
but the very life of the people in this vast semiarid region", Both the 
amount of water available in the humid East and the pattern of its use vary 
greatly from the situation in the West; , . . It seems prima facie evidence 
open to question whether laws tailored to one pattern of water supply and use 
can be expected to fit another so widely different, 


Assumption 2 - That laws based on prior appropriation have provided a 
solution to the West's water problems, and that such laws have therefore 
qualified for transplantation eastward without modification, 


In fact, the West's current water problems are enormous and, while 
there is no suggestion that the basis of its water rights lews is likely to 
be changed, there seems to be a growing body of indigenous opinion that they 
may be in need of substantial revision. .. 


Assumption 3 - That the water rights laws of the various western states 
are substantially similar, both to each other and to the legal code proposed 
for South Carolina, anc that the Southeast must choose between such a code and 
the riparian law as it now stands. 


In fact, the water rights laws of the western states vary widely; the 
South Carolina bill represents a much more extreme version of the prior ap- 
propriation system than that followed in, for example, California or Texas; 
and a number of possibilities other than the existing riparian law or the 
South Carolina proposal appear deserving of study. 


Assumption 4 - That optimum use of water resources will result from a 
system of legally established priorities applying uniformly throughout each 
state. 


In fact, there are good reasons for believing that particular streams 
and parts of streams can best be utilized for one purpose, other streams and 
parts of streams for different purposes , ... » There is also reason to be- 
lieve, particularly in the light of the West's experience, that the best use 
to which a stream can be put is subject to change, and that acquisition of 
unconditional rights to use specified quantities of water for one purpose may 
make difficult shifts to other uses which come to be regarded as more de- 
sirable from the public standpoint, 


Assumption 5 - That adoption of a system of prior appropriation and 
concurrent destruction without compensation of riparian rights not actually 
being used when the new system is adopted pose no serious problems either 
of constitutionality or equity. 
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Prior appropriation was adopted in the West when that region was large- 
ly unsettled and when the principle of first-come, first-served was a natural 
one and relatively easy of application, whether to mining claims, homestead, 


or water. Obviously different questions are involved in applying the doctrine 


to a long settled area where water rights have already attached under a dif- 
ferent system of law. . « A possible constitutional difficulty does exist. 

Eut the problem is not only one of constitutionality but of basic equity... 
Whet is proposed is to destroy the investment of riparian owners .. . largely 
in order to afford security of investment for nonriparian as well as riparian 
irrigators. 


Adoption of legislation such as that proposed in South Carolina may 
prove, after full consideration, to be the best available answer to the water 
problems of the southeastern states. . . In our view, the most important 
ingredient necessary to preparation of a desirable final legislative product 
is still largely lacking. Before satisfactory legislation can be drafted, 
much more data concerning water supplies, probable future needs, anc the 
relative economic values of competing uses than is so far available must be 
supplied by economists, agronomists, engineers, and hydrologists. .. 


Selection of one system of water rights law rather than another will 
not increase the supply of water. Where there is insufficient water avail- 
able to meet total demands, all users must accept a reduction, proportionate 
or otherwise, in the amount available to them, or some must be deprived of 
water altogether. The resulting conflict involves not only the equities as 
among competing users themselves but the public interest in preventing waste 
of water and promoting its most desirable use, tomorrow as well as today. 

It is in this framework that the merits of the different methods for solving 
the conflict must be evaluated. 


Viewed in these terms, the riparian reasonable use rule and the prior 
appropriation doctrine both have important advantages and drawbacks. The 
major advantage of the riparian system is its flexibility. Since the social 
utility of any given use is one of the key factors considered by the courts 
in determining its reasonableness, a use which is socially desirable today 
may be accorded presently preferred status; new uses may be given recognition 
commensurate with their increasing public importance; and, if a use which is 
reasonable today becomes unreasonable tomorrow, the change may be appropriate- 
ly reflected in judicial decisions, In these respects, the reasonable use 
rule is "utilitarian and tends to promote the fullest beneficial use of water 
resources", The major disadvantage of the riparian system is the lack of 
certainty it affords prospective investors in water-using equipment, since 
reasonableness of use depends on the circumstances involved, is not always 
readily determinable in advance, and may be subject to change. A second 
disadvantage associated with the system is that nonriperian owners ordin- 
arily can acquire no water rights except by prescription; but, as hereinafter 
noted, this disadvantage is not inherent and can be overcome, (Note: A qual- 
ification is necessary with respect to the disadvantage in inability to use 
water for nonriparian lands. Nonriparian use of water may or may not be 
desirable. The major necessity is to assure use of all water that is avail- 
able but if all available water can be put to most efficient use on riparian 
land, there may be no advantage in permitting a share of such water to be 
used on nonriparian land.) 


Prior appropriation avoids much of the uncertainty inherent in the 
riparian rights rule. It gives each appropriator relative certainty as to 
the amount of water which will be available for his use, the extent of such 
certainty depending upon the particular appropriator's place in the priority 
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scheduie, It aisc places nonriparian owners on a parity with riparians in 
obtaining access to water. The price paid for these results is lack of 
flexibility and a possibile "freeze" on economic change and development. Once 
the waters of a stream have been allocated among appropriators, adjustments 
to meet new and sociaily superior needs may prove difficult or impracticable. 


Can a legal system be evolved which preserves fully the advantages 
of the riparian rights and prior appropriations systems while eliminating 
their disadvantages? The answer is probably in the negative, since the two 
systems are in some degree antithetical. Certain alternatives do seem avail- 
able, however, which may combine in some measure the principal advantages 
of each system while minimizing their disadvantages. Five such possibilities 
are outlined below. We advance them with the thought, not that any of the 
five necessarily or even probably represents the best final answer to the 
problem, but that they may help make clear that the range of possible choice 
is considerably broader than selection between riparian rights on the one 
hand and prior appropriation as proposed in South Carolina on the other, 


(1) Extension of the reasonable use doctrine. The authors of the 
Restatement of the Law of Torts suggest that most courts which have adopted 
the reasonable use theory of riparian rights have never carried that theory 
to its logical conclusions. Under the reasonable use rule as they expound 
it, the fundamental right of each riparian proprietor would consist only in 
being free from an unreasonable interference by others with his use of water. 
Water use by any ripariar owner for either riparian or nonriparian purposes 
would be privileged so long as reasonable in the sense of not interfering 
with reasonable use by others, The riparian privilege of use would be freely 
severable from the land and transferable to nonriparians. And since a ri- 
parian proprietor would have the right only to be free from unreasonable 
interference with his own use of water, he would have no ground for com- 
plaint unless and until actually injured.- and the period of prescription 
would not begin to run against him wless and until such injury actually 
occurred. 


Adoption of this theory would preserve all of the present advantages of 
the riparian system and would facilitate use of water on nonriparian land. It 
would not, of course, provide the certainty associated with prior appropriation. 
Some measure of certainty could be achieved by combining this proposal with 
either of the two possibilities outlined in (2) and (3) below. 


(2) Extension of the power of eminent domain. To the extent existing 
law prevents use of water, either by riparian owners who require a greater 
degree of certainty than the reasonable use rule provides or by nonriparians, 
it may be possible to provide such certainty by permitting them to acquire 
rights by eminent domain. Some means should be provided to assure that a 
proposed condemnation was actually in the public interest. And in order to 
retain flexibility, it might be desirable to limit the rights acquired to a 
term of years with provision for possible extension. 


(3) Permits for water use. A degree of certainty can be provided 
hrough negative prohibitions rather than grants of positive rights. As 
previously indicated, North Carolina has recently adopted a statute pro- 
hibiting substantial withdrawals of water for irrigation without first ob- 
taining a permit (N.C. Gen, Stat. §113-8.1). Such a permit system should 
protect users of water for purposes other than irrigation, It may also pro- 
vide a method of bringing about equitable results among competing irrigators, 
and of giving permittees some assurance against issuance of other permits 
which would impair their investment while preserving (through appropriate 
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limitation and conditioning of permits) reasonabie flexibility. Other states 
(Maryland, Minnesota, and Wisconsin) have employed a similar approach on a 
broader basise 


(4) The California system, The dilemma involved in seeking a reason— 
able balance between flexibility to permit future development in the public 
interest and certainty to encourage present development, also in the public 
interest, is nowhere better illustrated than in the experience of California. 
As previously indicated, the particular solution adopted by that state was 
a constitutional amendment (Cal. Const. Art. XIV,§3) which recognizes both 
riparian and appropriative rights; preserves rights to the extent they can 
be beneficially used at any future time; and permits permanent appropriation 
of water which is permanently surplus and temporary appropriation of water 
which is temporarily surplus to riparian needs, This device preserves flex- 
ibility by permitting any future desirable riparian use. At the same time, it 
permits nonriparian use of water and provides some degree of certaintly in 
assuring appropriators a right to a fixed quantity of water to the extent that 
it is surplus to riparian needs. Although this solution provides certainty 
to a lesser extent than is provided under strict prior appropriation, it has 
not prevented California from becoming by far the largest water-using state 
in the country. 


(5) Modified prior appropriation. If full study indicates that the 
advantages of prior appropriation are so great as to warrant its adoption, 
several modifications nevertheless seem possible in the interests of mini- 
mizing the disadvantages associated with the system in its usual form, Three 
such modifications seem particularly important. 


(a) The inflexibility associated with prior appropriation is mag- 
nified by the usual adoption of an order of preferences among water uses 
applicable uniformly on a state-wide basis. One method of eliminating this 
difficulty would be through adoption of the rule followed in Washington 
which permits the superior use to be determined separately in each parti- 
cular case (Wash. Rev. Code, §90.04.030 - 1951). Another would be to apply 
the principle, already recognized in North Carolina in regard to pollution 
control, of establishing different orders of preferences on different streams 
and portions of streams, depending upon their particular characteristics and 
the economic and other conditions of the surrounding areas (N.C. Gen. Stat. 


§143-215) 


(b) The basic argument made for prior appropriation is that a 
grant of appropriative right is necessary to encourage desirable use of water 
in the public interest, If this argument is accepted, it seems inconsistent 
to grant such rights on an absolute basis, thereby making difficult or in- 
practicable shifts to other uses which may prove more desirable in the future, 
if more restricted rights will make possible the uses presently proposed. Spe- 
cifically, it is suggested that consideration be given to limiting the dura- 
tion of an appropriative right to a period of years clearly sufficient to 
amortize the investment necessitated by the appropriator's proposed use. 

At the end of that period, the matter could them be revised and the appro- 
priative right renewed if in the meantime a superior use for the water had 
not developed. 


(c) In the interest both of equity and of avoiding constitutional 
difficulties, it may be desirable to protect the presently unused rights of 
riparian owners. This could be accomplished either by condemning or otherwise 
acquiring such rights and charging appropriators fees necessary to cover the 
cost, or, as in Nebraska, giving riparian owners a direct right of action 
against appropriators, 

Ba) Gas 


What seems most needed at present is more facts, Information is neces- 
sary concerning the area's supply of both surface end ground water; the ex- 
tent of existing use end of competition among conflicting uses; the extent 
to which water can be used economically for irrigation purposes in the area; 
the extent of the problem represented by nonriparian land and its possible 
need for water; probable future needs for different purposes in so far as 
they can be forecast; and numerous other matters. 


When such facts are available, there will be a solid basis for de- 
cisions as to what water uses and future changes in water uses the state's 
economic development is likely to require. And only when such decisions 


are made can lawyers hope to write a water law that will best meet these re- 
quirements. 


The Council of State Governments, Address by L. G. Merritt, Director, 
South Carolina Legislative Council, and Code Commission, Southern Regional 


Conference, Gatlinburg, Tennessee, May 27, 1955 


The weaknesses of the law (riparian doctrine), as I see them, are: it 
lacks reasonable protection for those who have invested their capital in 
irrigation systems, industry, and other projects requiring use of quantities 
of water; it fails to recognize any system of priority of use, conservation, 
and prevention of waste; and it lacks effective administrative guidance to 
assure that development and use may follow a course that protects existing 
rights, and to assure full utilization of water resources in accordance with 
their inherent capabilities. The system was suitable to the past when water 
use was. in excess of prevailing domestic and livestock requirements. It is 
not adapted to the complex agricultural—incustrial-urbal economy of today, 
where large quantities of good water are required daily. Our riparian doc- 
trine served well in days gone by, but our past mode of life is gone and not 
likely to return. Our water rights laws should therefore be brought into 
line with modern needs of today. 


Such needs can be supplied by a modified type of the prior appropriation 
doctrine based on beneficial use, which has served the West so successfully. 
There an individual, e mmicipality, or an industry would know, barring an 
act of God, how much water it could count on. The ways in which water can be 
legally used should be defined clearly so that waste may be eliminated and ex- 
cess water conserved, In South Carolina such a bill is currently before the 
legislature. The major objection has been to the granting of the use of water 
to beneficial users in perpetuity. This probably will be modified to a term 
of years, with a renewal dependent on conditions at the time when such re- 
newal is sought. But the main objection has come from those who have failed 
to understand and appreciate how few rights they have and how very limited the 
legal use of water is under the riparian doctrine, and how much more they are 
being offered under the proposed new doctrines 


Address by Joe C. Rarrett, Chairman, National Conference of Commissioners 
on Uniform State Laws, Southern Regional Conference, Gatlinburg, Tennessee, 
Nay </, 1955 


I am sure that grave constitutional problems face legislative draftsmen 
in some of the 31 so-called riparian states, Wherever the courts have held 
that the riparian owner has a vested right to use of water from a stream so 
long as that use is reasonable in relation to all other riparian owners, his 
status rises to a position in conflict with the principle that the state owns 
and has the right to control the use of water, Inherent in that status is 
some element of a property right greater than a mere usufruct appurtenant to 
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the land. No private property can be taken for public use without just com- 
pensation and it cannot be taken at all for private use. You can thus see 
the major problem inherent in an attempt by the state to recapture complete 
title to and right to control of surface waters. 


Perhaps this could be accomplished by a sort of police measure that 
would regulate and control the use of surface waters, having somewhat the 
same result as the grant of a property right in water use for a limited time 
rather than in perpetuity. Approaching it by way of a regulatory restriction 
upon its use is someweet similar in principle to zoning statutes, Then, too, 
perhaps if there is a limited grant, it presumes that the state owns the water 
as well as the right to control it and to say who may use ite If we can get t¢ 
that point, there is no great problem, The solution may be in a lease to usergy 
or in a license such as the Federal Communications Commission grants to radio 
and television stations, or in such relationship as that created by agreement 
for use of grazing lands. If either device be legally sound, the perpetuity 
question could be worked oute 


Needless to say, there are extremely complicated legal questions in- 
volved in drafting in this field, and I was wholly unprepared to do it when 
I first began to study this ae years agog I think we are on the 
right track. Out of this mecting and others similar to it, some pattern will 
be developed. Somewhere in between the disadvantages of each (the prior appro- 
priation and the riparian doct oe with reasonable use) we can find a legal 
foundation that will permit the states to assume regulatory control over water; 
one of our greatest natural resources, to the end that the states, through 
proper administrative agencies, can see to it that the use made will produce 
the greatest economic benefits 


There is no real problem in providing for a fair measure of judicial 
review of administrative action so as to protect. applicants against arbitrary, 
capricious, or unlawful action. Neither will it be difficult to compel action 
unreasonably delayed cr unlawfully withheld. There is a pattern for this in 
the Federal Administrative Procedure Acte 


I do not know whether I have helped you, but the sélution lies, I 
think, in legislation ieading toward a modified appropriation doctrine grant— 
ing priority rights to the use of water, limited in time rather than given in 
perpetuity, This appears to be the general effect of the objective regardless 
of the legal mechanics by which it is achieved, 

The States and their Water Resources 
ef State Governments, Septe ytember 1 1955, 


Within the past few years many states in the Eastern two-thirds of the 
Nation have been confronted with a serious water problem, Stated simply, the 
problem is that the supply of water appears to be inadequate to meet the demand 
for it. The problem does not exist in all localities nor does it exist at all 
times of the year, It is clear, however, that it is becoming more extensive 
and more serious. « « 


a) 


Recognizing that we face a serious problem in this area, what can we 
do.to meet it. This is the question which has concerned many state legis— 
lators and other state officials within the past two years. 


First of all, it is clear that we need to undertake surveys of both 
our water supply and water needs, Data with respect to both are inadequate, 
and, obviously, no intelligent planning can be done without some clear idea 
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of how much we will need in the future. Likewise, we need to examine the use 
we are making now of our available water supply. It is important that such 
surveys be made of both ground and surface water resources, for we need to 
obtain information about all elements which make up our total water resources. 


It is clear that states which undertake a basic study of their water 
laws must examine hydrological data and economic and legal questions. They 
need the best availabie data about the supply of water in the state, the 
extent to which it is usable for various purposes, and the amount of water 
currently being used by verious types of users. In making such studies, it 
also is necessary to estimate the probable future growth of population in the 
state and the likely development of the economy. These estimates have an im- 
portant bearing on the question of how much water the state will need in the 
future, Finally, if the state is considering basic changes in water rights 
legislation, constitutional questions need careful examination, for existing 
rights cannot be impaired except in accordance with constitutional principles, 


The studies and other water programs underway in the several states 
demonstrate the interest of legislators, Governors, and other state officials 
in the use and conservation of our water resources. They indicate further 
that state officials recognize that water law and administration needs to be 
predicated on the assumption that the demand for water will continue to 
increase. Finally, current activities suggest that there is a growing real- 
ization that traditional concepts regarding water rights and use may have to 
be modified in order to meet present and future needs. 


The task before the states is not an easy one, for the determination 
of a water resources policy has very far-reaching ramifications. Fortunately, 
the crisis is not so severe that the states must act in haste, What is needed 
now is study and careful consideration to provide the basis for legislation 
which will serve the needs of future generations, 


Paper presented before the North Carolina League of Municipalities by 


J, Revel Armstrong, Solicitor, Department of the Interior, October 24, 1955, 
at Durham, North Carolina 


If your General Assembly one day deems it necessary to adopt the doc- 
trine of appropriation, or some modification thereof, as a means of obtaining 
the maximum beneficial use of the water for the State as a whole, it might 
pay to examine the course that water law took in the States of California 
and Oregon. California had a well defined riparian water law until it super- 
imposed upon the riparian law the doctrine of prior appropriation so that there 
are riparian rights and appropriative rights side by side in that state today. 
Oregon, on the other hand, when it changed from riparian law to the law of 
prior appropriation, had all of the riparian owners adjudicate their rights 
and convert them into appropriative rights. Both of these methods have been 
upheld in the courts, 


An appropriative right, of which I have been speaking, is one author- 
ized by statute after an appropriator has complied with certain requirements 
of the law. After he has acquired his right by applying his allotted share 
of the water to a beneficial use on his land, he may not thereafter be denied 
its use except in the case of abandonment of the use over a period of years, 
or he may be denied some or all of his share in the event the stream is so 
low that it cannot supply those who acquired rights prior to his. In other 
words, it applies the principle of first in time, first in right. Inasmuch 
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as beneficial use is the essence of appropriative right, the appropriation 
statutes place primary emphasis upon encouraging tue sound development, wise . 
use, conservation, and protection of water. As long as there is. sufficient 
water in the stream to satisfy all appropriative rights, the water right is 
fully dependable. In times of shortage, however, the earlier valid rights | 
take precedence. Thus, the appropriative right is exclusive and more depend- 
able than the riparian right in common. Another advantage of the appropriative 
right is the ability to take the water away from property adjacent to the strean 
and transport it to other lands. This would not be permitted under the ri- 
parian doctrine. This right is often very necessary to cities, industries, 

and farms on high ground away from water courses. 


While I am much more familial with appropriative rights than I am with 
riparian, since I live in a State which is exclusively bound by that doctrine, — 
I do not want you to think that I am advocating the complete adherence to it. 
It does occur to many students of this problem, however, that the future uses 
along the streams in your State might well be governed by a law which recog- 
nizes the principle that the first certified user will take precedence in 
times of drought over users wio were granted licenses at a later time, [I 
expect that the most difficult problem the Assembly has is to protect the 
present riparian rights to their fullest extent. Certainly those rights 
have been vested for many, many years and are entitled to and will get all the 
protection that can be afforded them. « e 


Some day it will be incumbent upon the 
he use of underground water, especially in these days when irrigation is 
becoming popular and profitable. , 


Assembly to pass a law regulating 


Some Current and Proposed Water-RKights Legislation in the Eastern States, 


a) 


by Harold H. Ellis, Symposium Issue, Iowa Law Review, in process 


Much can be gained in riany states by a thorough study of the applicable 
water laws and alternative avenues of individual or group action to accomplish 
desired ends within the framework of the existing laws. At least certain 
minimum modifications in the law of water rights in some Eastern States may 
become necessary, however, if such changes are not soon forthcoming through 


future court decisions. Following are some examples. 


1. In States where the courts adhere to the "natural flow" riparian 
doctrine, or where the law is not at all clear on this question, the legis- 
lature might expressly provide that some reasonable and beneficial use of 
stream waters for irrigation and other so-called "artificial purposes" of a 
consumptive nature shall be permissible. Such rights of reasonable. use might 
in some way be made subject to later adjustments by the legislature, Perhaps — 
also they might be made subject to certain minimum flow requirements in all or 
parts of different streams, or otherwise subject to domestic uses, measures 
to protect aquatic life, and the like. 

2. Unless the law already so provides, legislation might make it per— 
missible to divert and store stream waters during periods of high flow when 
there is water in excess of existing uses for later beneficial use under 
specific conditions, 


3. Unless the law already so provides, legislation might provide some ~ 
way to permit some temporary use by others of some part of the water, not { 
being used or likely to be soon needed by riparian owners, under contract 
with a riparian owner, or perhaps otherwise. .. | 
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In any event, in adopting any such matters, their probable consequences 
1 


fy 
should be carefully thought throughe 


Any material impairment of riparian rights in the process of modifying 
the existing water-right laws is likely to raise questions of constitutional- 
ity in most States . «. « 


A fundamental requirement is the obtaining of adequate physical, econom- 
ic, and other information on which to make well-informed decisions, either by 
the legislature, the courts, administrative agencies, or local organizations. 
The need for such information becomes especially important as a basis for 
making any broad, long-range, and relatively inflexible decisions on a State 
wide basis. For example, fairly detailed studies (showing variations by 
watersheds or other areas) of the location, amoumt, and availebility of dif- 
ferent sources of water, the economic feasibility or cost of utilizing them 
for different purposes, and the current and prospective needs and values of 
water in different areas for various agricultural, industrial, municipal, re- 
creational, and other purposes would provide a better basis for determining 
the kind of State legislation that is needed, as well as serving other useful 
purposes. 


The development of alternative approaches to the alleviation of current 
and future water problems calls for the combined efforts of a variety of 
technicians and specialists, including lawyers, economists, hydrologists, geo- 
logists, agronomists, pollution experts, and others, 


Without getting into more refined criteria, some of the over-all goals 
might be to adopt, modify, or continue such laws and other measures as will 
promote the beneficial, efficient, and safe use, and conservation, of the 
available water supplies, and to develop any additional water supplies that 
may be needed in different areas. A part of the problem in developing any 
new legislation would appear to involve questions as to how to provide suf- 
ficient certainty and security in water rights to encourage desired invest- 
ments, while also providing a legally sound, practicable, and reasonably 
equitable system of water rights, sufficiently flexible to keep abreast of 
changing conditions, Further work is needed, however, in connection with the 
defining of the public interest and other criteria for establishing short and 
long run goals in the handling of questions relating to water rights. 
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